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ALL mention of the effect of an mfimfs assuranu hy 
koie and release having been omitted in the present Work, 
the Author feels it incumbent on him to state his reasons 
for this omission* 

The case of Sicuch v, Parscm (S Burr. 1 794.) has ex- 
pressly decided that an infanfs aomeyance by lease and re- 
lease is voidable cnly, and not. void. 

This decision, it appears, has been considered by some 
branches of the {nrofession, as unsound. In Mr. Preston's 
late Treatise on Conveyancing, (Vol. 3. page 248.) we 
meet with the following passage : 

^ No lawyer of eminence has thought it safe to follow 
that decision in practice ; and that excellent property 
lawyer, the present Chancellor, has repeatedly approved 
the observations of counsel, when questioning the authori- 
ty of this case. 

'^ To admit, indeed that such a decision is law, is to 
confound all distinctions, and to oppose all authority on 

this head.'* ^ Though the case of Zcuck and Parsons 

has not been expressly overruled, the probability is, that 
whenever the point shall require an express and explicit 
decision, it will be determined that a conveyance by lease 
and release, made by an infant, cannot, under any cir- 
cumstances of interest or no interest in the infant, or bene- 
fit or ho benefit to him, be supported." 

And in page 375, ' 



** It would be well forevery lawyer thai such a decision 
had never existed to be remeinbered4'* 

Id dererence to such authority, the Author has forborne 
to adduce the case of Zouch and Parsons in support of the 
position, that an infant's conveyance by lease and release, 
is not ^oluttly void, bat on/tf voidabU ; and as he was not 
aware of any other decision to this effect, he has for the 
present left the ptiint untouched. 

He humbly -submits^ however, that the great body of 
authorities advanced by him in Chapter II. of the present 
Work, and the reasoning he has founded on them, tend to 
prove satisfactorily, that the tease and release of an infant, 
as well as all other his acts, deeds, and contracts, (with the 
exceptions of an account stated, a warrant of attorney, a 
will of lands, a release as executor, and a conveyance to 
his guardian) are voidable only, and not void. If so, the 
case of Zouch and Parsons must still be considered as 
sound law, Littleton's S47th section, with Lord Coke's 
commentary on it> seems to go a long way in support of 
f his position. 

Notwithstanding Vhat has been laid down by Lord 
BaC(Hi, Mr. Preston seems also to doubt whether an infant 
can bargain and sell a use, though he admits that a lease 
for. years rendering rml, granted by an infant, would be 
only voidable. But if benefit, or the semblance of benefit 
to the mf^ift, (such as rendering him rent,) be any criterion 
whereby is instrument is void 

or v<Hdal m which is essential 

to a bar; as much in defence 

of that in 1 defence of a lease. 

At all icore of uses, cannot 

9pply to a conveyance by lease and release, where the 
lease for a year is a lease at common law, and the interest 
Vf Sjed.by entry. 
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Mr. p. further states, as a reason why an infant cann^ 
covenant to stand seised, ^ that he is inccpabk of making a 
dud^'^ This also appears wholly incompatible with the 
authorities advanced in support of a contrary doctrine in 
Chapter II. of the present Vfoxk. 

It is with much fear and reluctance that the Author has 
made the foregoing observations ; but the result of hid 
minute and laborious researches on the subject, having 
convinced him that the deeds, and contracts of an infant 
are, with the exceptions he has stated, voidable only, and 
not void, he would, by abstaming from these remarks, be 
guilty of a dishonesty highly unfavourable to that cause, 
which writers mi.^t all feel so anxious to promote— the 
cause of truth. 
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III the following note, a comprehensive view is attempt- 
ed to be given of the doctrine of lease and release, under 
a more systeniatfc arrangement than the writer has been 
able to meet with. 

The feudal policy required that the transfer of freehold 
property should l)e completed by public delivery of pos« ' 
session; and even, by enactments of later date, the noto- 
riety of an enrolhnent was rendered necessary to the 
vailidity of a barg&in.and sale of freehold interests. 

When, from the alterations in tenure, this notoriety and 
these ceremonies became comparatively of little impor- 
tance, and increasing commerce required a rapid and se- 
cret transfer of property, means were speedily devised for 
attaining 4his object. 

It was admitted by the common, law, that a p^rty actu- 
ally in possession of property under a partial interest, as 
for life or years, might, without the necessity of further 
ceremony, have that interest enlarged to a fee, by a re- 
. lease from the party in reversion or remainder. 

And by the statute of uses, persons having any use in 
lands are declared to be actually seised of the legal estate 
6f the psdrspQs ieised to their use. 

The alienor, therefore, bargains and sells to the alienee 
a lease for a year in the premises intended to be disposed 
of. By virtue of tliis bargain and sate the alienor is 
seised to the use of the alienee for a year, and the alienee 

A 
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becomes thereon under the enactment in the statute, legal- 
ly invested with the property, without taking atoy further 
steps*. This fictitious or statutory invesyture of the alienee 
being considered, as to this end, equivalent to an. actual 
possession at common law, it only remains for the alienor 
to enlarge the alienee^s estate for a year, by releasing to 
ftm the fee. 

By this contrivance, the trouble of taking actual posses- 
sion, and notoriety of enrolment, are completely eluded. 
The bargain and sale, which is always a conveyance to 
uses, placing the alienee constructively in possession by 
virtue of the statute ; — and the lease for a year not requir- 
ing enrolment, which is only necessary to a bargain and 
sale of freeholds. 

Such is the origin and nature of the conveyance by 
lease and release; but, in order fully to comprehend the 
effect of this species of assurance, it will be necessary to 
consider its component parts more in d'etaif. This will be 
done under five heads : 

1. What estate a party must or may have to support a 
release. 

2. The nature of the privity required between relessor 
and relesse. * 

3. W|^at estate the releasor must have — which includes 
what may be conveyed by release. 

4. Who may be relessor or releasee in respect of perso- 
nal qualification. 

5. The general effect and nature of this conveyance, 
with some cautions as to the structure of it. 

I. First then, with respect to the estate on which a re- 
lease may operate, it is only necessary that the relessee 
should, prior to the execution of the release, have acquired 
a vtBitd estate, either in possession, remainder, or fevtr- 
sion, capable of enlargement, (a) ^ ' 

(a) Litt. 8. 459. Co. Litt 270. 
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It has already appeared,'that under a bargain and sale 
for a year the interest is vested in the lessee by reason of 
his constructive possession under the statute. (I say con- 
structive poss,ession ; for though it is such a vested interest 
in the particular estate, as has ,been decoded sufficient to 
support a release by way of enlargement, yet thelesse^ 
cannot, under this constructive possession, maintain an ac- 
tion of trespass before actual entry.) (^) 

And it is always prudent to make a new lease for a year 
the foundation of a release, instead of relying on a release 
to the assignee of a tidorigage term, or on some ancient 
estate ; for in the latter cases, the release can operate only 
under the common law learning applicable to releases, 
instead of those simpler rules to which a lease and release, 
as parts of the same assurance, owe their origin. Besides, 
the lease for a year, as part of the same assurance with a 
release, enables the relessee to give, from his own title 
deeds, certain evidence that hie had, at the date of the re- 
lease, an estate capable of enlargement. 

However, as this species of assurance may operate by 
way of enlargemeat of particular vested interests in gene- 
ral, It will be proper to specify what other estates besides 
a lease for a year bai^ined and sold, are capable of this 
enlargement* 

A party already in possession under a common law 
lease for years,(c) either in his own right, or in autre droit 
as husband(c2) or executor,(e) may have his estate enlarg- 
ed by a release of the fee : but under such a lease he 
must be actually in possession, and not merely clothed with 
an ifUeresse temmh or right of entry, which in so exile an 
estate as a term for years was considered at/ommon /ozo, 
is only an executory and not a vested interest. (/) 

f»> Bariusr t. Keat. 2 Mod. 251, 

(c) lit tec. .459. 465. 

(rf) (k>. Lit' 27.3. b. 299. a. . , 

(«) % Pretum on Conv, 284. 

C/J lit t. 459. Co. lit 46. b. 270. a. 
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It was once thought tbat a Isalse for a year of a nver* 
Harij was not a sufficient estate whereon to ground a re- 
lease of the residue of the interest ; and that therefore a 
reversion could not be conveyed by Ifease and release. 
This arose from an idea that possession must form the 
groundwork of a release ; but we have seen that a vested 
interest is sufficient: besides, which, as much possession of 
a reversion, if such expression may be used, being obvi- 
ously a species of possession different from that of land. 
It is now agreed, that a reversion may be conveyed by 
lease and release,(g) 

The estate of tenant at will,(A) copyboldet,(t) cestui que 
trust holding at the will of trustees,(A;) or mortgagor hold- 
ing at the will of mortgagee, is sufficient to support are- 
lease ; but the parties must actually have entered, or they 
have not such a vested estate as a release t:an operate on. 
(Quaere, Whether copyholder does not, by admittance^ 
ariquire such a vested estate, before entry.) 

Littleton lays it down, that '^ where a man of his own 
head occupied lands or tenements at the will of him wMeli 
hath the freehold*,'' (which Coke expounds as a tenancy 
by sufferance) he cannot- take by release, because there i^ 
XK> privity between him and the freeholder, by a lease 
made, nor by other manner. However, it seems that at 
the present day a release to such an occupier would be 
cbemed evidence of an admission tbat he held ^t jtvill :(/) 
aiid even a wrongdoer is capable of taking a release by 
way of extinguishmient. 

It seems npw agreed, that the estates of tenant .by ele-. 
git, statute merQhant,&;c., are capable of enlargement by 
release when completely executed, (w) However, as teni 

(j) Gilbert oo Uses, fi98. SLord lUym. 798. Shortridge i^I^mplgb. 

{h) Lit. 8. 460. 

(•) Watkinls Copy. 36. •. 

{k) Lit. 8. 462, 463. 

il) I^eetv. Llpyc,.VVig|»L 1*23. Preston on Con v. 303. 

^w) Co. lit. 270. b.'2r3. b. Shcp. Touc]», 3-2tf. 
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ant by elegit^ thougli he hath buUa chattel, holds it ut 
liberum teQementum, it may be thought that hj^ interest 
becomes sufficiently vested to admit of a release the mo- 
ment the sheriff has clothed him with fegoJ possession under 
the writ liberate, and before actual entry under an eject- 
ment and '* habere facias possessionem*^' For, 

A tenant for life (whose estate, whether in his own right 
or in autre droit, is likewise capable of enlargement by re- 
lease,) may ^Iso take by release when he has only seisin in 
law, as where his estate for life is in remainder ;(n) on 
which remainder a release may be made, during the con- • 
tinuance of a prior particular estate, or after the determi- 
nation thereof, and before entry. 

The estate of tenant by curtesy and tenant in dower, 
form a good foundaticnn for a release to operate on : but 
the estate of tenant in dower must be first perfected by 
execution or endowment ; for before that she has only a 
title and no estate.(o) 

It is also agreed, that a release to a tenant in tail may 
operate by way of accession ofestate.(/>) And though the 
effect of at release is in most cases to occasion a merger of 
the particular estate to be enlarged, when the particular 
estdte, and the estate granted by way of enlargement, are 
immediate to each other; yet the grant to a tenant in tail 
of an iminediatte estate, will not operate to enlarge the es- 
tate t^il against the issue.C^) 

The result of the forgoing is, that every particular vest- 
ed estate is capable of enlargement by way of release ; 
but no contingent or executory interest* 

2. But to qualify a tenant.tQ receive- a release, it is not 
sufficient merely that he should b^^ve the pos$es$ion^ or.that 
he should hjive a vested estate ; there must 6e a connec- 

(«) Co. Lit. 670» b. 

(o) 2 Preston on Coav* 28 J. 

(/») 6 Roll. Abr. 460. Shep. Touch. 312. 

(y) PrestOQ 00 Conv. ?86. ' ' ' * 
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tioii in point of tenancy ; or, as tlie law terms it, a privity 
betw^ft tbe relessor and relfessee. 

There is an immediate privity between lessor and les* 
see, tenant ai will for years or life, and the party who has 
the immediate revei'sion or remainder, ihfiee, for life, or in 
tail; between cestui que : trust and his trustee, tenant by 
statute or elegit, and the party w|jo has the reversion or 
estate of the debtor, between cbpyholder and lord, tenant 
in tail, and reversioner or remaindermais m fee. And in 
all cases the assignees of the particular tenant, or of the 
reversioner or remainderman, may be considered as stand- 
ing in the place of his assignor ;. and is capable, the one of 
taking, the other of conveying,, by releas€.(r) .• . , 

But there is no privity between the reversioner or re- 
mainderman and the lessjse of particular tenant: and re* 
versioner or remainder man cease to stand in that relation^ 
the moment either of them has assigned his interest. 

ThereiRare if A. make a lease for life or years to B., 
and B» makes an underlease to C» ; and afterwards A* 
releases to C. and his heirs ; this release is void to enlarge 
the estate, because there is no privity between A. and 
C.{s) For the same reason, if tenant in tail make a lease 
for life, and the donor release to the lessee and bis heirs, 
this release is void to enlarge the estate.(0 But tenant in 
tail may still himself take by release, where he has made 
a lease for his own life only.(ti) And a. change of circiiin- 
stances by merger, surrender, or forfeiture, in that estate 
which was originally, the particular estate, may, it is ap- 
prehended, place the underlessee io a situation to receive 
a release irom the owner of the original reversion or re- 
mainder. As 'where A. is tenant for life^ remainder to 
B, in fee,A. demises to C. for years, and then A. and B* 

(/•) Preston on Qonv, 33$. 
(«) Co. Lit. 273. A. 

lu) i SnqnO. Bep. 250. Toeke v. Glascock, S Lord Raym. 77t. 
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release to C. ; this shall be considered as a merger of C^s. 
estate by the accession of A/ij after which merger and ac- 
cession, there arises between C. and B. the privity requi- 
site to support the release from B.{x) 

It mast be remembered, that where the particular tenant; * 
only underleU his estate, the privity between him and bis 
remainderman, or reversioner, still subsist, and of conse- 
quence he is still capable of taking by release. As where 
lessee for life underlets for years, or lessee for 21 years 
underlets for 20 ; the lessee for life, or the lessee for 21 
years, may still take by release from their immediate les- 
* sors \(y) and it is on this principle that tenant in tail who 
has made a lecise for his ozon life only, or any conveyance 
equivalent to it, may still take by release from his donor. 
But where the particular tenant has assigned over all 
his interest, the estate is clearly out of him, there remains 
no privity between him and the reversioner or remainder- 
man ; and he is of coarse incapable of a release/z) So, 
the privity of estate may cease, and the party be incapable 
of a release, even though to some purposes he be still ten- 
ant to the reversioner. As tenant by the curtesy who has 
aliened, and yet still remains liable to an action of waste : 
tenant for years who has been ousted of his term : tenant 
for life who has been disseised ; and who, though incapa- 
ble of taking a release by way of enlargement, from defect 
of privity of estate, are stiW very tenants^ Bnd capable of a 
release by way of extinction of rent or services due from 
them, (a) 

It is obvious, that where the reversioner or remainder- 
man have assigned over or departed with their estate, they 
have no interest remaining in it which can form the sub- 
ject of a release; and there is a complete disruption of 
privity between them and the particular tenant. 

(x) Skep. IVmcb, 323. Preston on Conv. 354. 

(y) Co. Lit 373. a. 

(z) Co. lit. 9.73. a. 

(a) Lit 8. 454, 5, 6, 7, 8. 465. 
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Where there are three estates, as to A. for life or yean, 

remainder to B. for life or in tail, reversion to C, it is 

.clear that B. may bj release enlarge the estate of A., or 

C. that of B., whether C. be reversioner or remainderman 

in fee. . 

It is also screed, tha t when C, is re/t^erstcmr, be .may 
enlarge the estate of A. by release; for A. hasbf^ththe 
privity and estate requisite :(&) but it has been doubled 
whether C. may do this when be is remctindermm in fee ^ 
by the better opinions it seems that he m.ay.(<^ However 
this release of the fife on the first estate for years or life, 
will have the effect of excluding the intermediate remainv 
der, where there is but one remainder intermediate, and 
that contingent* But if there be another intermediate 
estate which precedes and supports the contingent remain- 
der, the remainder will be preserved, at least during the 
continuatice of such particular estate.((2) ^Contingent re- 
mainders of trust, or ec^uitable interests, do not admit of 
destruction by merger. 

3. It is immaterial whether the relessor has an eatate-in 
possession,(e) reversion, or remainder ;(/*) or whether he' 
is a joint-tenant, or tenant in common, coparcener, or sets* 
fed by entireties ;(g) but he must have a vested e^tdiie{h) 
of freehold or inheritance, in his own or his wife's right,{i) 
when the lease is conveyed by bargain and sale, as no 
one with an estate less than freehold can stand seised to a. 
use* 

Though a tenant in tail cannot stand seised of uses to 
commence in terms, after his death, because then interfer- 
ed) Co. Lit 973. a. 

(c) 2. Roll. Abr. 400. pl.J0, 

(d) 2 Preston on Gonr. 342. 
(«) Go. Lit. 265. a. 

(/) Sbep. T* 331. 

(jf) 2 Preston Ou Cony. 271. 

(A) Lit. 8. 468. 

(0 Co. Lit 275. 1. 
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ing widi the better title of his issue ; and though in a con- 
veyance to a tenant in tail, no use will be implied or result, 
but only what is expressed be executed, yet, no doubt is 
entertained that a tenant in tail may convey by a bargain 
and sale of a le§se for a year, and release, subject to the 
avoidance of his issue*(i:) 

It is not sufficient that the relessor has a contingent re- 
mainder,(/) an interest by .executory devise,(m) or a mere 
possibility of succession ; as in the case of an heir appa- 
rent or presumptive.(n) ^ 

Parties so situated may create estoppels ;(o) but they 
caanot make grants so as to transfer such interests ;(p) and 
a release by way of enlargetnent is, in its operation, a 
transfer* However a party who has merely a right of 
entry, x>r of action, as a disseisee or discontinuee, may re- 
lease to the disseisor or discontinuor, by way of extin- 
guishment of right. But a release by way of extinguish- 
rioent of a right can only be made to one who has an 
estate of freehold.(f ) And it is now established, that posk 
Mbilities coupled with an interest are devisable,(r) may be 
released by way of extinguishment of right,(ff) or be bound 
by way of estoppel.(0 In equity too, parties interested 
tmder contbgent remainders and executory devises may 
bind themselves by contract for a valuable consideration* 
But though these interests may be transferable in*equity, 
they are by no means grantable at law ; and where they 

(A?) 10 Rep. Seymoar'B case. % Lord Raym. 778. Machel t. <Jlarku 

(t) h Pearne, 5'V7. Co. tit. S14. a. 

(«») Shep. T. £38. 10 Re)>. 8 b. 

(/t) Hob. 45. Lit. s. 446. Co. Lit. 9.65. a. 

(o) Pollex. 54. Weale ▼. "Lower. 

(p)eo.UL 214. a. 

(^ Lit. B. 44T. 

(r) 3 T* U. 3S, pOQ ▼. Jonet. 

(«) Ca UL S14. 

(0 PoUex. 54. ' 

B 
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are said to be assignable, it must be understood with this 
qualification. 

Whatever is grantablc is also devisable : but it does 
not therefore follow, nor is it the case, that whatever is de- 
visable is also grantable. • 

A contingent interest to the survivor of several persons, 
OP to persons who shall answer a given description an<J 
are not yetascertained,(tt) as the children of A* who shall 
be living at his death^ though possibilities coupled with an 
^terest are not devisable,(a?) or releasable. 

That expectances may be bound by estoppel, is the 
consequence of a rule of law concerning titles, and not of 
any present interest in the parties. And though equity 
holds the contract of an expectant heir, who becomes heir 
de facto, binding on him ; yet this equity is personal to the ^ 
contractor, and does not bind his heir.(^) 

4. In respect of persona/ qualification, any persons may 
take by lease and release, who are capable of a grant, and 
to the same extent as they are so capable ; as, a married 
woman subject to the dissent of her husband ; but no per- 
son can convey, where the lease for a year is transferred 
by bargain and sale, who is XK>t capable of standing seised 
to a use. Therefore the king,(2') or queen,(a} cannot 
convey in this manner \ and it having been long thought 
that a corporation could not stand seised to a use, it was 
considered necessary that when a corporation conveyed 
by lease and release, the lease should be at common law, 
and the lessee actually enter before the release could be 
made. But the better opinion seems to be, that though 
a corporation cannpt iake^ for the purpose of standing seis- 

(tt) l^Feame, 541. 

{x) \ Maule and Selw. 165. Doe ▼. /rumkinson, and see 8 East, 55S. Good- 
right V. Forrester. An iaterest extingaishiible by release* as It rlg^t Of eoti^ 
or aetioh, not devisable* ^ 

(y) 2 Cha. Ca. 1 i% Clayton t. Duke of NewoasUe. 

(x) Bacon on (Tses^ 66*. 

(o;Id. 56. * . 
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ed to the use of oihersy yet they may convey their own pos- 
sessions by way of use.(6) 

Though a person attainted of treason cannot convey 
after the crime committed, by reason of the forfeiture 
which relates to that time : yet a person attainted only of 
Jfelony OP murder, may convey after the crime and before 
attainder, for this attainder has no such relation ; and as 
the forfeiture in this case is only of the rents and profits 
for the life of the criminal, and the year and day waste 
from his death, his conveyance, even after the attainder, 
shall bind all persons but the king for his time, and the 
lord of whom the land is held when his tinie shall come.(c) 

5. The conveyance by lease and release is only abso- 
lutelif necessary in those cases in which it is substituted 
for a feoffment, or a bargain and sale enrolkd* But it is 
usually adopted in a variety of instances, when a mere 
gran f by a single deed would be sufficient ; for it would be 
incumbent on the person who takes by such an assurance, 
to shew that there was a previous existing particular es- 
tate ; and of this the party has evidence in his own hatids, 
when his conveyance commences by a lease for a year. 
Rent charges, tithes, &;c. may effectually be conveyed by 
lease and release, though it is usual, when^they are con- 
veyed separately from other property, to pas§ them by 
grant, (d) A lease and release of a remainder or reversion 
may be pleaded as a grant.(6) 

A lease and release is an innocent conveyance ; that is, 
more will not pass by it than the grantor really has ;(/) 
and therefore it will not, like a feoffment, work a forfeit- 
ure or discontinuance. And when it is said that this con- 
veyance countervails a feoffment, it is only understood 

(6) 2 Leo. m. 5 Leo. 175, Holland and Bonis*! eai^.. lLe(».t83. Sagd. 
Gilb. on Uses, S, 9. 
(c) Perk. 8^. 25. 
{d) Shep.'T. 2«7. 
(e) 2 Rep. 35. Hey ward's case. 

</) Lit s. eoe. 606. 
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that it may, like a feoffment, convey an estate of freehold 
or inheritance in possession, and not that it has any of the 
collateral qualities of a feoffment, as divesting estates, &c. 
Whenever any diMeulty arises in giving effect to an in- 
strument as a release, for want of privity of estate, or for 
want of any prioi? estate ; and circumstances will admit of 
itSs operating in some other mode^ as, a surrender, appoint- 
ment, grant, or covenant to stand seised, confirmation, or 
release of right, the decisions of modern times, the general 
pules of construction, and the principles of law, justify the 
expectatibn that the operation of the instrument will be 
supported in such of those modes as will best give effect to 
the gener^il or immediate object of the paFties.(g) 

Not only may uses be limited on the estate of the reles- 
see, but it seems ako, that where it is necessary, a result- 
ing use may be implied to the relessor ;(/i) and that this is 
not what is called a use on a use. And if a release is 
made to a bargainee for a year, habendum to the relessee, 
his heirs and assigns, to the use of him and the heirs of his 
body, the statute would for the benefit of th« issue, accord- 
ing to the limitation of the use, divest the estate vested in 
the relessee by the common law, and execute the sdme in 
himself in tail, by force of the statute.(i) 

The lease and release arfe at this day always separate 
deeds, the lease bearing date the day before the release ; 
but they may be contained in the same d"eed,(fc) the lease 
may be dated at any length of time before the release, on 
the same day,(/) and will be supported even if by mistake^ 
of a subsequent date : for a prior delivery may be averr- 

(jr) 2 Wils. 7d. Roc ▼. Tranraer." 

(A) Barn,Cha. Rep. 334 Lnyd v. Spillet, 2 Atk. 14«^ See 7 Mod. 74. 
Shortridge t. Lam|^agbt 8and. Ut. 465. 
(») 13 Uep. 56. 
(A?) i FjeteJB.,251. 
(I) Ibid. 
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I 

ed, and a partj tnaj plead a deed as dated on one day 
and delivery on another.(»i) 

It is essentially necessary that the person oir persons, to 
whom the release is to be made, should be lessees in the 
lease ; and though with respect to the lessors, in strictness 
^ the omission in the lease of those persons, who might 
transfer their estate by grant without livery of seisin, is 
not so material as to raise an objection to a title, (for the 
release may, as to some parties, operate as a release, and 
to others as a grant) yet from caution it is the uniform 
practice to make the cestui que trust, and all who are to 
join in the release, lessors in the lease* 

Though in every bargain and sale there must be a val- 
uable consideration, yet a peppercorn is sufficient to an- 
swer this requisite.(7i) 

With respect to the habendum ; where the instrument 
is perplexed by a grant to one person, with an habendum 
to another, it may be collected from a late case, that the 
courts will modify in construction the different parts of the 
assurance, so as to carry the intentions of the parties into 
effect, as far as that ckn be done copsistently with the 
rules of law. (o) 

The recital of the lease in the deed of release, is good 
evidence of a lease against the lessor and those claiming 
under him ;(/)) but as to others it is not evidence without 
proving that there was such a deed,^and that it has been 
lost or destroyed.(5') 

As between a seller and his heirs, and a purchaser and 
his heirs, a court of equity will correct any error, by sup- 
plying the omission of parcels by mistake, or decreeing a 

(m) Cro. KHz. 890. Hotiee v. LaytoOi 3 Lev. $48. Stone ▼. Bale Com. Dig. 
Faita, b. 3. lO East^ 4^7. Doe t. Day. 
in) % Mod. 2ta. 1 Freem. 249, 
(o) 3 East, 11$. Spyve V. Topham. 
{p) 6 Mo(l..44. 
(9) I Salkw 285, 
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conveyance of parcels included bat not intended to pass. 
But on a conveyance by tenant in tail, the issue in tail 
or parties in remainder are not bound to supply any ' 
omission. 
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LAW OF INFANCY. 



ACriOK. 

Infant must sut hj guardian or procbein amy, 1 1 8. 
(except where he joins ezecutora of full age,) ib. 
advantage taken by plea in abatement (note a.)(^ 
courts assign guardian, 1 19. 
anlesB one u existing, ih. 
a testamentary guardian cannot be appointed for 

suing, 130. 
court may discharge and reappoint,but not infant i(. 
in C. P. a record of admittance made, A. 
aTOoiotment may be special or general, ifh 
order for, when to be obtained, ih, 
notice of abode given, ib. 
how appoinled, 131. 
errors must be assigned by guardiaii w procfaein 

amy, ib. 
if party come of age pending suit, be must appoint 

attorney, 122. 
consequence if he does not, ib. 

ittorney for feme minor, 
ib. 
In irdian, 123. 

hiy attorney, it. 

ib. 
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ACTION. 

feme within age must appear by guardian, 124. 

in recoveries, %b» 

husband cannot disavow wife^s guardian, ib. 

infant executor must appear by guardian, t6. 

even where twq,, and one of age, 2^5. 

for infant cannot be summoned and severed, ik 

appearance in an avowry, ib. 

guardian how appointed m a suit in Chancery,! 27. 

and see Privikges* 
AVOIDANCE. 

Voidable acts by whom to be avoided, 49, 50. 

not by persons of full age when contracting, t6. 

but by infant, ib. or, 

his privies in blood, being representatives, 52-3. 

not privies in estate, 53, 
, not privies in law as lord by escheat, 55. 

executor may avoid, t6. 
When: 

matters of record by the infant onhf^ while within 
age, 56. 

feoffment, within or after age, 60, and 

all other conveyances in pais, 63. 

deed, or contracts, 63. 
How : 

matters of record in general by writ of error only 
56, but 

statute or recognizance by audita querela, 57. 

Ceoffinents, by entry, withm or after age, and '^ dum 
fuit infra »tatem^ after age, or by iieir, 58. 

how by wife surviving, 50. 

joint tenants, ib. 

conveyances in general, by entry within or after 
age, trespass, assize ^^ dum fuit infra aetatem" af- 
ter age or death within, 60. 

excessive assignment of dower, by admeasurement, 

t6. 

deeds b general,-t>y the infant pleading nonage, 61. 

parol contracts, by pleading tl^ general issue, ib. 

or infancy, ib. 

B. 

BINDING. 

What is, see Capabh sub finem. 
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C. 

CAPABLE. 

Infant capable of, 

offices which do not concern the administration of 

justice, 72. 
parkkeeper, 73. 
forester, ib. ' 
gaoler, J6. 

of granting copyholds as lord, ib. 
being executor at seventeen, i6. 
marrying under certain restrictions, 74. 
doing homage 76. • 

taking oath of allegiance, ib. 
being sworn as witness, tb. 
choosing guardian at fourteen, ib. 
of bequeathing; the male atfourteen, female twelve, 
77,8. 
disposing by will of the custody of his child, 80. 
declaring »«fc modo the uses of a fine, ib. 
accepting jointure, 81. 

executing a simply collateral power (note q.), ib. 
of agreeing to a settlement made by his betrothed 

of her own estate, ib. 
of selling gavelkind land at fifteen, 82. 
satfering recovery by guardian, with permission of 

the court, ib. 
conveying as trustee, 83. 

■ surrendering leases for the purpose of renewal, 86. 
contracting for necessaries, ib. 
even by bond, 89. 
of having his hair cut, 90, 
binding himself apprentice in London, ft. 
preseliting to a church, 91. 
qualifying chaplains, t*. 
• of making partitkm tywrit, how, 92. 

idecree in eqnity forhi8benett,93 
' ith conseKt of guardian, *b. • 

ncery, how, 94. 
:he4 to estette or gift, 95. ' 
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CHANCERY, 

Bill in, must be brought by procheio amy, 123. 
who may bring it without the infant's consent, 123. 
guardian how appointed in a suit, 1 27* 
See Protectioiu 

CONFIRMATION, 

What is, of a beneficial act, G5m 
of a purchase, ib. 
exchange, ib. 
lease for years, 6G, 7, 8. 
bond. 70. 
of promise to pay borrowed money, 69. 
• (If to pay when a6Zc, plaintiff must prove ability 
(noten.)^^.' 
of a purchase of goods, not necessaries, tb. 
of a securities, 69. 
Confirmation by a devise, 70. 

by an answer in Chancery, tfc. 
of matters of record, ib* 
COSTS, 

paid by prochein amy in Chancery, 1 23. 

infents not liable generally, ib* 

exceptions, i6. 

infant plaintiff taken in execution for costs, was not 

discharged^ i6. 
infant plaintiff need not give security for costs, 138, 9. 

D. 

DEVASTAVIT, 

Infant cannot commit, 108. 
DECREE, 

See Protection^ Chancery. 
DISABILITIES OF AN INFANT. 
Cannot sit in the House of Lords, 4. 
or be elected member of Parliament, tfc. 
cannot be a juror, ib. 
9 Steward of a manor, i6. 

of a bishop's court, it. ' 

or take those offices in reversion, ib* 
cannot devise lands, t&. 
cannot be a public attorney, t6. 
bailiff, tb. 
fsictd^, tb. or, 
receiver, tb. or, , 
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DISABILITIES OF AN INFANT. 

Cannot be charged in an account in Ian; or equity, 4. 
admiabtrator, 5. 



EN VENTRE SA MERE 

Infant, considered as bom, 104. 
may be appointed executor, 16. 
take a legacy, ib. 
be vouched, ib. 

take by contingent remainder, tb. 
executory devise,t&. 
bill may be filed for it, 16. 
injunction, ib. 
its deslructien, murder, xb, 
may take copyhold by way of remamder, 105. 
is within a provision in marriage articles, 16. 
statute of distributions, 106. 
shall be relieved against an usurpation, ib. 
bastard eigne and mulier puisne, ib. 
ERROR. 

If a party come of age during a euit, and omit to ap- 
point an attorney, it is not error, 122. 
norsuing by attorney, MS-23. 
but matter of abatement, ib. 
defence by attorney, error, 122. 
EVIDENCE. 

on avoidance of record for infancy the trial must I'e 

by inspection of the court, 142, 3. 
Where the infant is in execution further evidence 

required, 143. 
Where infancy shall be tried, 16. 
What the best evidence in other cases, 144. 
EXECUTION. 

not delayed in Chancery by parol demurring, 152. 
F. 



ivel into the account, but merely to 
the decree, 134. 



how far, 113. ._ 
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GUARDIAN. 

In actions, see Action* 
in socage, 155. 
who shall be, 1 56-7. 
to what it extends, ib. 
by nature, who, 167. 
to what it. extends, 15%. * 
' by nurture, ib. 

by custom— ^London, Kent, 159. 
testamentary, ti. 
♦ what a devise of, 162. 
when it attaches, 103. 
when expires, ib. 
what it extends to, Hk 
not assignable, t&« 

how when disclaimed, or appointee incapable, 164. 
copyholder not within the statute, i6. 
nor illegitimate, 165. 
mother cannot appoint, t6. 
disposition how far revocable, ib. 
form of appointn&ent im^iaterial, ib. 
City of London excepted, ib. 
where infant may elect a guardian, 166. 
where Chancerj^ will appoint, ib. 
extent of its jurisdicdoR, 1 66-7. 
ordei^ of maintenance ipade on petition, 167. 
claim of Ecclesial^tical Courts, 1 70. 
remedies for guardian^ right, ib. 
writ of ravishment where a right is set up against 

him, 171. Power of Gvardtan. 
Guardian in socage may grant copyholds, 1 72. 
leases during minority, 172-S. 
may avow, ib. 

guardian by nuilurethas only the care of personals, 

17-2 
In general, acts for the benefit of the infant, doixe 

by guardian, are binding, 1 73. 
see exception, 174. 
partition, binding, 1 73. 
Guardian cannot, withodt the consent of the court, 

change the nature of the infant's estate, 176. 
Remedies against guardian, .176-7. 
}yhat species of guardian an infant shall have, 178. 
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H. 
HABEAS CORPUS, 

sued bj husband or father, 169. 

I. 

JNFANTS. 

who are, 1. 

who not — corporations, 2. 

time when infancy expires, 1. 
dbabihties of infancv, 3, 3. 

and see Disabilities, 
privileges, what, 5. 

and see Privileges. 
Void acts, see Void. 
Voidable, see Voidable. 
Valid, see Capable. 
How he tDay avoid, see Avoidance. 
How confirm, see Con^rmation. 



LACHES, 

what j4ialf be no pr^dice to an infent, 98. 
entry not tolled fay descent, ib. 
exceptions thereto, 99, 100. 
stall not forfeit copyhold by neglecting to attAid 

court, 99. 
, statutes of limitation iQ not run against him, 100. 
unless they attach first on the ancestor (noteg.) ib. 
infant not prejudiced by n^lect of trustees to en- 
ter, 101. 
receiver of profi* shall be deemed trustee, ib. 
and shall not set up limitations, 102. 
infant shall have interest on a legacy, though not 

demanded immediately, ib- 
church shall lapse if presentation be not made, ib. 



tid on, though not demanded im- 



to hitn, 108. 

t by curtesy, life, or for years, ib, 

istavit as executor,) ib. 

dges, roads, &c. by tenure, 109. 

.nes, ib." 
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LIABILITY. 

rent for occupation, 109. 

for instruction at bis own request ; unless placed out 

by parent or guardian, 1 10. 
for a fine on admission to copyhold, ib« 
for torts and injuries, as disseisins, trespass, slander, 
assault, &c. ib. 
in detinue, 111. 

but liability shall not be imposed by altering the 
form of action from contract to tort, ib. 
nor the infant be liable to imprisonment for trespass or 

waste, ib* 
not liable as innkeeper, 113. 
nor to bankruptcy, ib. 
nor outlawry, ib. 
in cases of fraud a court of equity will decree against 

him, where the act is only voidable, ib. 
when liable for capital crimes, 114. 
when for felonies, 1 1 6. 
liable for misdemeanors, ib. 
LIMITATIONS, 

Privilege acquired by the statute of^ lost by the slight- 
est acknowledgment (note a.) 65. 
do not run against an infant, 99, 
. receiver of profits shall not set up limitations to his 
account, 100* 

M. 

MAINTENANCE, ' 

Order for, on petition, 167. 

when allowed, 1S8. ^ 

how far (note u.) 167. 
MISDEMEANORS, 

Infant liable for, how far, 116. 

N. 

NECESSARIES, 

what, 87, 109. 

by whom tried, 87, 143. 

P. 

PAROL DEMURRING. 
Origin of, 146. 
where a naked right in fee descends, ib. 
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PAROL DEMURRING, 

infant in by purc^se shall not have his age, ib. 
in an action of debt on the bond of ancestor, 146. 
in a Sci. Fa. on a judgment against ancestor, i6. 
mediate or immediate, 147. 
Sci. Fa. against terre-tenant, ib. 
writ of annuity, ib. 
execution on recognizance, ibi 
otherwise in Chancery, 148. 

if he bring a writ of right laying espleea in ancestor, 
149. 
not in real actions of his own possession, ib. 
nor in dower, 1 50. 
Dor quare impedit, ib. 

other cases, 150, i. < ' 

not in detinue against executor, 15^. 
nor in an action for the inheritance of the wife, by the 

hasband's minority, ib. 
aliter for the minority of feme, in action on her an- 
cestor's bond, ib. 
where aid is prayed, ! 53. 

where two are vouched, for the minority of one, ib. 
PAYMENT OP MONEY INTO COURT, 

will not preclude a defendant from availing himself of 
nonage, 64. 
PRESENTATION, 

if not made by infant in due time,church shall lapse,91 . 
PRIVILEGES OF AN INFANT. 

he may avoid all his contracts by deed or parol, ^ - 

see Capable. 
Privileges judicial, 

may waive demurrer and plead to issue, 1 28. 
mayreversejudgmenlbydefaultinwritofright,129. 
shall be received to plead, ib. 
afler default in assize, ib. and 
shall not by replication make an ill bar good, lb. 
where privileged from fine and imprisonment, ib. 
where from amercement, 139 — 130. 
e Protection. 

kanctry. 

ts by Chancery. 

ge given to shew cause against decree, 
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PROTECTION, 

how, 133» - 

guardian's answer shall not conclude, ib« 
sqbposna to hear jadgmeBt mu«l be on the guardan, 

133. 
on foreclosure, infant not to ravel into the account, 

but only to shew error in decree, 134, 
may file a bill to reverse after twenty years, ib. 
when plaintiff, as little privileged as one oiM\ age, 

ib. 
/ but the court will amend an incautious admission, 

ib. 
a new answer may be put in before th^ decree is 

made absolute, 135. 
general protection as to trustees and guardians, 

135,6. 
allowanceof maintenance, 135. , 
master to inquire if a suit be for the infant's bene- 
fit, 137. 
interest on legacy, ib. 

T. 

TRUSTEES. 

neglect to enter, not prejudicial to infants, 101. 

who shall be deemed, ib. 

their powers, 136. 

control over them by Chancery, 135. 

Void act. 

what is, 9. 

how distinguished from voidable, 9, 10^-^45. 
what acts of an infant are, 19. 
warrant of attorney, ib. and 
acts arising out of it (note), 20. 
account stated, ib. , 

conveyance to guardian (note r.) ib. 
deviseof lands, 21. 

release of debts by infant executor, ib« 
VOIDABLE ACT, 
what is, 9. 
how distinguished from void, 9, 10. 35. 
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VOIDABLE ACT. 

Most acta of an infant voidablei 10, 11, 130. 

as, his grant (note g.), 1 1. 

(distinction between that and a lunatic's grant), ib. 

Earol promises, and contracts, 23, SS, 24. 
ill of exchange or note, 26. 
parol lease, 28. 
sale of goods, ib. 

purchase of goods by bfant shopkeeper, 29. 
borrowing of money, ib. 
contract to serve, 31 . 
bonds, 37. 

Lease and Release, see AdvtrtUtmtnU 
rent charge, 40. 
unequal partitioi;! (note z), ib. 
feoffment, 41. 
surrender, 42. 
exchange of lan49 43. 
fine, recovery, statute, recognizance, ib. 
infantas sealing advantageous marriage articles joint- 
ly with his father, not sufficient to declare the uses of 
a fine in which after age he joined his father, 44* 

W. 

WAGER OF LAW* 

not allowed for or against infant, 131« 
WARD OF COURT. 

offence of marrying without consent, 178. 

who are implicated, ib. 

what amounts to a marriage, 179. 

what steps must be taken before the contempt can be 

cleared, ib. 
making a settlement does not necessarily clear the 

contempt, 180. 
husband of ward not allowed to attend the master in 
making his account, ib. 
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LAW OF COVERTUIIE. 



A. 
ACTION. 

hatband inaj me aloDe the wife's 

choses in action, 21 8 

hosband and wife rmut join in real 

actions for the wife*s land, S46 

fiorber choses in action due dam 

sola, ^ ib. 

for a personal wrong to the w'tie, 

S47 

or biuband alone, fiw the latter, ib. 

they fiutt/ join, or hosband sue alone 

for rent arrear to the wife, . 34S 

in case, for distarbanee of common, 

350 
case for nuisance, ib. 

trover for goods of wife before gnar- 
riage, ib. 

replevin; ib. 

qoare impedit, 9^1 

on promiM to husband and wife^ or 
wife, jb. 

bond made to wife, - ib. 

action <^ escape, ib. 

covenant for r^nt, 252 

husband mutt we aUme for labour 
of the wife, 254 

exception, ib. 

for special damage on words spoken 
of the wife, ib. 

injuries to wife's chattels, 254 

other cases, ^ 255 

most be euea^nHj for debts doe 
from the wife betore marriage, ib. 
otherwise^ arrest of judgment, 258 
debt for rent on lease to both, ib- 
trover against4M)th, where, ib- 

case, where, ib. 

action fbr slander, how, ib. 

plea must be demanded though hus- 
band enter appearance for him- 
selfonlj, ib. 

wife not to be arrested, ib. 

but will not be discharged from ex- 
ecution, ib. 
Sci. Fa. where brought, 259 



ADULT£RT» 

No plea to a bond given by hosband 
for seperate maiutfinanccf 299 
AUMONT, 
where granted* 304 

how much, 305 

. agBBement for, before marriage, 
supported, ib. 

postponed to the demand of credi- 
tors, ib. 
ARTICLES OF THE PEACE. 
wife may aie for ill treatment : 
where, 305 
. husband may have, ib. 
ARTICLES OF SEPARATION, 
enforced by Ciumcery, 302-9 
husband cannot force to live with 
him, a wife separated by articles, 

306 

BANKRUPTCY, * 

Wife's protection in the * hus- 
band's see ffije^s Equity, i^;ainst 
as^nees. 

wife's pro|>erty may be limited to 
secure her, 1>9S 

in what case a bond given her by 
husband «may be proved under 
his b«nkruj>tcy, ib. 

C. 
Cg4TTELS PEliSONAL, 

of the wife, on marriage, vest in the 
husband, 208 

and he may absolutely dispose of 
them, ib, 

they go Co his ex.ecntors, ib. 

so, what accrues during aoverture, 

ib. 

(u9t where wife is executrix or ad- 
minstratrix,^ ib. 

so, though paid to attorney, 209 

and legacy paiU to wife, may be re- 
demanded by husband , 209 

and it vests in him though she dies 
before it is payable, ih. 

fbr he may release it, lb. 
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CHATTELS PERSONAL. 

but it sarrives to her if he die with* 
* oatdispCMingy - ib. 

he may release coita which his wife 
reoovers^ 310 

unless divorced, ib. 

judgment debts vest in the husband, 

ib. 

,but wilj surfrire to the wife (n.l) ib. 

so a deerfee, ib. 

Chattels of a mixed nature^ as aToid- 
anceofa chnrehf arrearages of 
rent service, 812 

wife's portion, where vested in has- 
band* ib. 

paraphernalia, ib. 

OHATTELS REAL, 
. Marriage a gifl to the husband, of 
the wife's, SOI 

but he is onlj possessed in her right 
(note c) ib. 

extent of his power and intere8t,td2 

> a new lease of the same lands^ a 

surrender dH wife's interest,. 914 

lease to commence after bb death, 
good, ib. 

reiidue survives to wife, ib. 

rent vat of the term will not bind 
the wife, sarvivitt|f, ib. 

if husband leases, his exoootors shiill 
have the rent, . ib. 

If the husband recovers in ejectment 
in his own name, the term vests 
in himt 805 

wiJEe not barred by act of husband 
where she has a possibility and no 
interest, i( ^ '■ ib. 

joint-tenancy not severed by mar- 
l-iage, ib. 

ftccepunce of feQffynent,by husband 
extinguishes the wife*s term, 206 

Quaere, if acceptance of bargain and 
sale, 4rc* ib. 

9 bargain and sale without the word 
grant or assign, ^ilUiot pass the 
wife's interest^ ib, 

husband may dispose of his wife's 
trust term, |b. 

exceptions to this, ib. 

CHOSES IN ACTION, 

of the wife, vest in the husband, 21 3 
survive to the wife if not reduced 
into possession, ib. - 

how far- the settlement entitles him * 
to such as are not reduced, 21 4 

money on mortga;;e, ^16 

yrhkt amounts to an alteration of 
property or reduction into posses- 
sion, ib. 

fhe wife's equity on husband's as- 
ugning her choses in action, 217 

Interest of separate property paya- 
ble to husband, 219 . 



where the court will interfere, ib. 
wife's earnings^ ib. 

COVENANT. 

equity will not enforce the wife to 

levy a fine because her husband has 

covenanted (note f.) 2 

nor to perform any covenant of his 

300. 
wife surviving liable to covenant, on 
her fine, 227 

D. 
DISAEILITY, 
of married women, 18>3 

grounds of, 182.3-4, 197 

DISCONTINUANCE, 
a woman cannot discontinue lands 
ex provisione viri 327 

except with the husband, 322 

what are «och la nds, 323 

what is a discontinuance, ib. 

rule of eqiutj in the direction of 
marriage settlements, does not 
apply to limitations of the hus- 
bands lan^ in jointure to the wife 
in tail by articles. ib. 

DOWEIi. 
who shall be endowed (note a.) 307 
who not (note c) 30f( 

of what, 309-10-11 

in respect of what seisin, 813 

of what estate, 314 

of what deration of. it, • ib. 

where the wife has election, S'iS 
«dos de dote; ib. 

of barring dower, 327 

of assigning dower, 332 

of suing an assignment, S34>S<€ 
incidents, advantages, and disadvan- 
• tagesofdowei, 347 1 

E. 
ELECTION. 
Where the wife shall elect between 
two spedes of provision, 3-23 

and see /}9W(r«nd JoirUure. 
ENTRY. 

Wife's entry barred ib five years 
from her husband's death, where 
he has levied a ftncf, 220 

EVIDENCE. 4^ 

husband and wife cannot be admit- 
ted as evidence for or against each 
other, 242 

except in high treason, 342 

or a woman net legally married, 244 
what evidence supports a plea of 
coverture, ib. 

cohabitation, and even bonsnmption 
of the articles only presumptive 
evidence of husband*s assent, 18S 
wiveft examined by^ commissioners 
of bankrupt 201 

EXECUTRIX, 
wife may be, 231. but 
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BXECirraix. 

• caoDot release debti, ib. 

not liable for a deTaitatii where 
hosband takes out pKib«t« with- 
out her consent, ib. 
EX PROYISK^N E VIRi; • 
See DucmiUnuance. 
F. 
FELONY. 

8fce Feme S9le, « 

FEME SOLE, 

Wife eoQsidered as, 

bj custom of London, S69 

iDcideDts of, ib. 

by exile of hasband, S61 

tnmsportation, ib. 

living abroad, if alieo, ib. 

ID felonies, 
(exceptions,) 
other offenees, ib. 

FEBfESULIS, 

' may be considered as sole by Chan- 
cery, j|68 
and see JPrwltfdfon. 
FINE, 
Feme mi^ leyy, SS7 
how, ib. 
boand by a fine of her jointure* 8S8 
liable to covenant 6o, whcnsurriv- 
or, ib. 
may levy a fine to raise money on 
mortme, ib. 
fine of wife where voidable, 330 
by hosband when not joined, ib. 
bf wife when under age, ib. 
FOUFEITURE. 
Feme covert does, not forfeit copy- 
hold by omitting to attend court, 

183 
FREEHOLD, 
husband's interest in his wife's, 801 
may reeeive profits^ ib. 

make a tenant to prneipe^ ib. 

take by remitter, ib. or, 
release on it, ib. 

net accountable for the profits, ib. 
alienation only binding during cov- 
erture or tenancy by curtesyt 820 
wife's entry barred t^ her joining 
in fine, ik 

by lachee Ibr five years after the 
death of husband who has levied 
fine wiUi proelamaiion, ib. 

feoffment by hosband and wife, a 
discoatindance, ib. 

H. 
HABEAS CORPUS, 
wife may be relieved by, in eases of 
improper confinement, 30& 

where the husband sues it, the 
court will not deliver wife to 
him, if she has been ill treated, ib, 



J.. 
JOINTURE, 
must be made bcfeve marria^ 343 
' (b«t widowH agroement bladiQg^)ib. 
moat be made lo wife herself ib. 
in satkfection of all dower, ib. 

devise no satisfeetioo nnlesa expres- 
sed ao^ and widow may eleat, 338 

Jointure must aceroe on death of 
husband* 389 

and widow may enter (note a> 
must enure for the wife's life, 331 
equitable jointure what, and for in- 

fimts (note n.) 
evicted jointure no bar, ib 

Jointure may be defeated by wife's 
fine or recoveiy , 330 

not br act in pais, 388 

not nrfeited by elopement or adul- 
tery, nor bT treason or felony of 
the husband (note c), ib. 

Jointure estate subject to prior in- 
enmbrances, ib. 

artieles for jointure where enforced, 

ib. 

deficiency in, how made up, 383-4 

where jointure will net be set aside 

in equity, ib. 

LEASES. 

by husband and wife of wife's lan.1, 

893,3 

lease not pursuant to statute, how 
confirmed, 983 

how avoided, ib. 

confirmed by acceptance ot rent by 

second husband, 884 

husband's forfeiture of copyhold not 
detrimental to wife, 985 

^ nor his lease of her ward's lands, ib 
LIABIUTY OF 

the husband to his wife's debts con- 
tracted before marriage, 185 

for her eontraet during^ cohahita- 
Hon, for necessaries suitable to 
his degree, 18i6 

what are necessaries, tried fay jury, 

187 

but he may wara a tradesman, 189 

and is not liable for money 4)orrow- 
ed, ib. 

if reconciled after an elopement, his 
lialnlitv the same as before, 190 

his liability, where he detertt his 
wife, tuma her away, or compels 
her by ill usage U> quit, 1 91 

where she Uvet teparate and he 
pay» al lowance, 1 96 

where he omits to pay, . 197 

where she ehpeg m adultery, 198 

aliter if slie remain in his house 
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UARIUTT OF. 

(note p.), . ib. 

estate of deeeafed hculMind liable 

for his wife's foneral, though she 

had a separate maiDtenance» 199 

where the hubaod is not liable, ere« 

ditora maj haye relief in equity if 

the wife lias separate propertypb. 

lAtMUhfofthe wf/^ 

for ofrenoes, see Feme Sole. 
OD oontractB, see Feme Sole 
and Separate Estate, 1 

M. 
MARRIAGE ARTICLES, 
Where enforced, 292 

wife's elopement no bar to a specific 
performanee of, S95 

MORTGAGE 
of the wtfe's inheritance may be 
confirmed by the wife when dis- 
covert, 929 
-whei^ husband and wife mortage 
wife's e8tate,aod husband receives 
the money, his estate liable to re- 
deem—but the claim is postponed 
to simple contract debts. 
P. 
PARAPHERNALIA, 
how far allowed, 991 
where not baryed by a bequest, ib. 
-where they shall be i*edee|ued, 272 
what shall be deemed, SI2 
PIN-MONEY, 
the subject (if equitable interference, 

ib. 
See Separate Estate. 
PENAL STAI UTE, 

husband liable if wife iocors the for- 
feiture of, 267 
PROMISSORY NOTE 
given to a feme vests in her husband 
(note X.), 2i3 
her iudorsement vmd, ib. 
not reduced into possession by the 
husband paying contribution mo- 
ney under a bankrnptcv, ib. 
PROTECTION, 
afforded by Chanceiy. 

may consider wife as sole, 258 
may sue or be sued by her hus- 
band, ib. 
defend separately, S69 
how, ib. 
how far liable, ib. 
in what cases she may sue her 
husband, 270 
perforinanee of marriage ar- 
ticles compelled, ib. 
afforded by chancery, 
how far the court will interfere to 
secure a provision for wife, i292 
where the husband imposed on 
his w^'e (note g.) 294 



where he fails in the performance 
of covenants in marriage arti- 
cles, ib. 
how fer forfeited by ill conduct, 

298 
money decreed a wife to sue her 
husband, 303 

R. 
RECOVERY. 

yiusband miiy make a tenant to the 
praecipe of his wife's freehold, 

203 

wife may suffer, 229 

RELEASE. 

Bond to pay money after husband's 

death not released by marriage, 

241 
RENT^HARGE. 
if part of land (on which a rent- 
charge for the vrife is settled) be 
devimsd, the rent charge shall not 
be apportioned, 321 

REVOCATION. 
Marriage a revocation of warrant of 
attorney, 2A8 

of a will, 239 

surrender of copyhold for that pur^ 
pose, suspended, ib. 

award revoked, 240 

conveyances intended to cheat the 
husband, ib. 

exceptions, ib. 

bond by husband to take effect after 
his death, not revoked, ib. 

s. 

SCL FA. 
Where brought against husband on 
judgment against wife dum sola, 

iSL-9 

SEPARATE ESTATE, 

how created, / 273 

by whom it may, 27S 

interest of it payable to husband, 

276 
where not, ib. 

wife*s power over separate estate, 

2774 

where she has the absolute di^Kisa], 

may dispose without ezammatiaii 

or joining trustees, 279 

what gives such disposal, ib. 

how far such property liable lo a 

general creditorf 279 

bond, where enforced 28 

annuity, S81 

may convey her separate proper^ 

to her husband, 2tt 

unless where c<Kitingent on her sur«N 

vivorship, ib. 

where the wife shall be repaid for 

advances to her husband, 283 

separate property not to be taken 

m execution for husband's debts, 

284 
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SEPARATE ESTATE. 

even where cfmreyed on mlaable 

eonridentioo, by the husband af* 

termaniage, ib. 

separate propertj ooce paid to the 

husband, irrecoverable, 985 

SEPAKATE MAINTENANCE, 

See Alimony. 
SETTLEMENT 
after marriage, how far good against 
ereditors (noteq.) 307 

fortune oS ward of court not paid 
till master has reported on settle- 
ment, 290 
Ihe wife's property may be limited 
to secure her against hosband,s 
bankniptoy, 293 
SUPPUCAVIT^ 
writ of, the best remedy for ill treat- 
ment, 305 
T. 
THEFT, 

See Feme Sole. 
TRUSTEE, 
Where hasband shall be considered 



for his wife. 



V. 



S90 



TALID, 

What acts of feme are, 
execution of simply 

power, 
levying a fine, 
how done, 
suffering recovery, 
conveyance by her a 

doubtful 



296 

coUatteral 

ib. 

927 

• ib. 

228 

\ trustee ; 

if without her husband, 

ib. 
receipt of money for husband bind- 
ing, if she usually receives, ib. 
may act as executrix, but cannot re- 
lease dd)ts without her husband, 

331 

a surrender of copyholds by wife, 

under certain circumstances, aU 

lowed (note u.), ib. 



,r 



819 
ib. 



VOID. 

What aeU of a feme, 
VOIDABLE. 
Fine, by wife under age, 
where husband not joined, 
bargain and sale by wife though 
husband join, 893 

and other acts where she is not ex- 
amined in eonrt, ib. 
purchase, &cc 9S9 

W. 
WIFE'S EQUITY, 
how fiff enforced against the hus- 
band, 885 
against assignees, 889 
personal to the wife, and not extend 
to her children, 890 
in what case it attaches, ib. 
the wife,s consent, where necessary 
for the payment of money to her 
husband, 891 
to what extent pay will be refused, 
even after consent, 893 
the equity onlyappUes where the^ 
funds are in the power of the 
court, and not against legal rights, 

890 
but the court will follow it where 
trust property has been invested 
in a purchase (note a), 893 

money settled on a ward of court in 
opposition to husband's align- 
ment, TBI 
fortune of ward not paid till master 
reports on the settlement, ib. 
decree made jcrintly, ib. 
accession to wife% property after 
marriage, ist, 895 
where the husband mortgages her 
estate, ib. 
or she mortgages for him, JK 
See also I^rotection, SepanOe 
Ettate, Settlement^ Mar* 
rimge Jf rlic<ff«, Bankruptcy. 
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LAW OF INFANCY. 



CHAPTER I. 

Who are Infants^ and what are the general 
Disabilities imposed on them. 

In order to prevent, as far as possible, the 
evils which would arise from the imbecility 
and inexperience to which every man is sub- 
ject dh his entrance into the world, tbe legis* 
lature has imposed on him, for a ^ven period 
those disabilities^ and endued him with those 
privileges, which, with their modifications, are 
implied in the legal acceptation of the term 
infant ; and every person is, in our law, con- 
sidered as an infant, until he has completed 
Ihe age of twenty-one years.(a) (i) 

(a) Co. litt. 79. 

t 

■ . I i.lil. - .1 I. »- I I ' ' i ■ H Mill. II ■— ^M^— II III I I— ^,»,M^— » 

AMERICAN CASES. 

(1) Infancy is a personal privilege and cannot be takeQ 
adyantage of by any, but the infant tiimself. Harintsi y« 
T^omp^on, and others. & Johns. Rep* 160. 

An infant owes reverence and respect to his mother ; 
but she has no legal authority over him, nor any legal 



S Law of [Chap. I. 

(A roan born the ist of February, 1600, 
after eleven o'clock at night, was a^c^d 
to be of full age after one o'clock on the 
inarniag of the la§t day of J^nuficy* 1 681.(6) 

It muJt be observed, however,- that tfie inci- 
dents which the law has attached to infants in 
their natural es^acity, do not extend to them 
in the exerdse of corporate or politicAL (unc- 
lions; imbecility and io^experience are inot 
f;upposed to form a part of those abstract ex* 
istences, which are constituted for the mere 
perforBiwice of public seirrke^^s) airid so far 
as that is coneeroe^ tUe natural properties 

(6) 1 Salk. 44. for the law makes no fraction of a day* 
SeeKeb.589.Raym.84. 2 Mod. 281. Lord Raym.38 1.480. 

■ - ■ ■ -* ■■ — — ' ■'■■- 

AMERICAN CASES. 

r%ht to nis services. Cfymmofixwtdllh t. Murray^ 4 Sm. 
Rtp. 487. 

As to tiie rigkt of . a minor to support liis father. Vide 
Amd V. M^LttUmj \SMass. Rep. 30. 

If a minor leave bis father^$ bquse voluntarily, for the 
purpose, of. seeking h^ fortune in the vorid, or to avoid 
(he di$dplii9e said re^tramt s^ necessary for th« due re- 
gulation of families, he caries with him no credit, and he 
ceases to have any claim op' his par,ent for the payment of 
supfdies i^rniahed to biau Ansel y. jiPLelUm^ 16 Mass. 

(3) An infetnt, uhdc^ 18 years of age is not liable to be 
enrolled in the militia ; and if, with the consent of his fa- 
ther^ be agrees to go as SLSvbstiMe for another into actual 
service for a certfun sum of money, which is paid ; such a 
contract is not binding on the infax>t; and if he after- 
wards desert the service, he cannot ^e i{oaipelIed to re- 
turn and an action of trespass and false imprisonment, 



^Bcx. 1.3 ^kfimdy. ^ 8 



of Hie iniaiit mei^e in his politicftl capacity, 
«< to which age is neither material nor ifiipu- 
fabie:'?(e) ' 

^ Therefore, if the kmgi, within' age, coneent 
to din act of ]>arliament,((/) or make any lease 
or gran[t,(^Y he is bound presently and cannot 
after avoia^hem, dther dunng his^ minority^ 
or when he comes of full age ; for the king, 
a^ a body politic, cannot be a minor. 

On the* same principle^ the a^ts of a mayor 
and commoiialty shall he avoided by reascm 
of the non-age of the mayo!^:(/) itnd if a 
P|arson, improperly admitted under age, makfe 
% lease with the due requisites, it shall be 
bincfing on his successor j lor the parson 

(c) Bro, Age. 

(d) Co. Lit. 43. b. 1 Roll. Abr. 728. 

(e) Plow. 213. a. 7 Co. 12. ' 

• ■ • > 

'(/) Cro. Car. 557. An infant may be a Mayor; and 
the acts by the Mayor and commonalty shaH not Be 
avoided by the nonage of the Mayor. Cro. Car. 5SS. 



' AvtE^cAg' ckom: • 
will lie against a person, who apprehends and detftins bim 
as a deserter. Grace v. Wilber, tO Johns. Rij^ 453. 

An infant is personally liable to a prosecution for Mteg- 
lect of doty as a member of a militia company: as the 
proceedings for the recotcry of ibt penalty incturredare 
not cwiliUr^ as upon a contract but criminaKter, for m of- 
fence against law. ffinsiom y. l^tJkrsm^ 4 Massi Rep. 376. 
Djfer r. Hwmtmdl^ 12 JIfaw. Ji^. 2?1. . ' 

Under the tohstttuQdnal power of Congress ta protide 
and mamtain a liavy, th^t body may, by taw, authorise an 
infant to make a contract for service in the navy* C&m* 
monimalihv. Murrm/y 4 Bin. Rtf. A9fi 



Law of [Cha». I. 

the lease in his capacity of corporatum 

gole.(^) ^ 

2. tlie following are the general disabiii« 
ties imposed on an in&nt, for the seouritf of 
others: 

He cannot sit in the Hohse of Lords, or be 
elected a member of the House of Oom- 
.mons.(A) 

He cannot be a juror ;(i) and it is said by 
Hobart, that a person under fOrty-two eannot 
i^t on a trial *^ de setate probsinda," because 
he would th^n try a matter which nught have; 
happened before he was twenty-onq. 

An infant is not capable of the stewardship 
of a manor, or of the stewardship of the 
courts of a bishop ; nor can he take a grant 
of those offices in possession or rerersion :(*) 
not only because by intendment of law he 
bath not sufficient knowledge, experience, 
and judgment^ to use the ofiice, but also, be- 
causes, t^ law, he cannot appoint a deputy. 
He cannot make a wiU of lands. (Z) 

An infant cannot be an attorney. ;(m) nei- 

(g) Bro. Age. 

(&) 7 aaBMl 8 W. amd M. c. ^. 

(i) Hob. %U, Co. UtU 1-67. a. 1 72. b. 

(*) Co. Litt. 3« b. 1 Roll. Abr- 731. 1. 40. 2 Roll. Abr. 
153. March. 41. 43 Cro. EU €36. Cro. Car. 556. ^ 

(0 Dy. 14S. Raym^ §4*. Sid. 163. 

(m) Co. Lit 126. a. Cro. El. 6d7..]yi;arch. d% Thatipf, 
a fvbUc zVL^m^y^ for .proseopttog suitft at law; but be 
may be ^fritaJtt attoraeyi as for the purpose of d^liyec^ 
ing seisin, or performing acts so merely ministerii^l tb%t 
they may b^ done by the most ignorant. Co. Lit. 52. 
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ther cftn he be a builiS^ fiietor , ar .w.^,^ , 
because he is not to be charged Iq any ac- 
count, (n) Nor can he be chained in equity 
farther than in liaw:(o) and therefore if an 
infant be appointed factor, his friends should 
give- security for his aecounting.(«) 

Aa ii^nt cannot be an administrator, bcn 
cause by the statute, a bond is required to 
ebftiire faithfttl administratioa, and the deed 
of an io&nt is* not bincUpg on him. For the 
same reason, if adnunistration be granted 
ihiring ti^ HHKiority Qf ope who is entitled 

(n) Co. Lit. 1 72i Latch, 169. Noy. 87. Palm. .628. 

2 EoU. Rep. 271. 1 T. R. 40. 

(o) Eq. Abr. 6. _ 

■ ■ ■ ■■ ■ ■ . ■ ■ , II ■ 1 ■■■■.■■■ 

t 

AMERICAN CASES. 

(3) An infant cannot eWt to become a student, (without 
his father^s consent} so as to charge him with the amount 
of a student's fee. 1 Caines'^Rep, ^S; 

An infant aKen caimotbenatHraiKaed'Oti'hiaowiipfti* 
tion. Le FornHitf^s oase'^ 2 Mkus. Rep* 41 0. 
' But pefPars&M C.Jyi£ a' petition ivore offered b/ the 
parent or legal guardian of a minor, it might present the 
subject to the court in a different view. Ibidl 

Whether an infant can be' disseised and is then bound 
to bring bi^ action mihiti ten yeatt 'after be comes of age, 
Quere. Jackson ex. dem. Rensellaer' y* iFMUocfe, 1 Johns. 

Cos. 213. 

An infant compellable by klw to d# servke in the mili- 
tia, mdy enlist in an independent oompany, and such enlistr 
ment will take bim diif df the Hatidiag militia company, in 
which be was enroUed. Comm^iweoilk r^Frmt. l$Mam* 
Ri^.49i ^ 



6 jLow qf [Chap. L 

to it as next kin to the intealate, audi admi- 
nistration does not determine till the infant's 
age of twenty.one.(p) 

Tliese two latter disabilitics,(5^) though op- 
erating to the security of others, ttearly arise 
out of a disability imposed on, and a privi- 
lege allowed the infant for his own protec- 
tion. What is the nature of this disability 
and this privilege will appear in the ensuing 
chapters. (4) 

4. For the security of himself, be cannot(ft) 
appok^t an attoirney,(r) state an account,(s) 
or, with the exceptions hereafter to be noti- 
ced, bind himself to the performance of any 
act or contract, by deed or paroL(6) This 

(p) Carth. 446. , ^ 

{q) u «• of being bailiff or administrator. The disabili- 
ty, that of stating an account ; the privilege, that of avoid- 
ing bis bond. 

(r) Roll. Abr. 287. 

(5) Co. Lilr 172. 1 T. R. 40. I Roll. Afer. 129, Co. 
Lit. 281. 



4M£;iUGAN CASES. 

(4) An infant whose father is dead, and whose.mother 
is again married, is entitled to his own earnings and may 
maintain an action to recover them* Frtto v. Brawn^ 4 

. Mats. Rgt. 67d# . , 

The mother of an infant child, whose father is dead, is 
not compellablie tp support such child if the child have 

sufficient estate for its own support. Whii^hy* Dow and 

tzx. 2 Mass. Rtp* 415. D^jpes, Judgt^ ^c. v. Hcward << aL 

AMas§i'Rqf. 97- 

(5) As to the power of an infant to appoint an at|orney, 
Vide 14 Jlfof^, Rqp. 461, 462. 
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Infancy. 



latter incident of infancy, constitutes a privi- 
lege or a disability, accordingly as the infantas 
act is considered voidable or void.(^) 

A|IEIUCA9 CASES. ^ 

(6) No question appears to have been made in our 
^ourt3, or those of England, as to the competency of infants 
to be partners in a commercial concern with an adult ; so 
as to be able to give authority to the adult to sign for the 
concern. Partnerships have not been uncommon between 
adults and infants ; and simple contracts signed by one 
for both, undoubtedly have been often m^de. Whitmy el 
^. v. Dutch tt aU 14 Mass* j{g7. 461. "" 
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CHAP. II. 



What acts of an infant are void^ and ivhat 

voidable. 

The metlu)d taken in law to protect ^i^ in- 
fantagainst the effe^ of his oiNi weaknei^ 
has been, to consider his. aets as net bindiQg(a) 
4uid to allow him to rescind all. contracts^ 
(with the excf^ptiona which are sf^eeified in 
chap. V.) (i) 

But there ^re two degi*4es:|a wJi^keh his acts 
or tpstruments .aj^ear to be.not Innding, 

(a) 29 E. 3. 20. b. 1 Roll. Abr. 729. Co. Lit* 172* 281. 

AMERICAN QASES. 

(I) Infants are supposed to be destitute of sufficient 
understanding to contract. The law therefore protects 
their weafckness and imbecility, so far as to allow them to 
avoid all their contracts by which they may be injured ; 
but in favour they are bound by all reasonable contracts 
for their maintenance and education, and also by all acts, 
which they are obliged by law to do. Baker v. Lprett^ 6 
Mass. Rep. IZ. 

The law will not permit the privilege of an infant to be 
made the engine of fraud and injustice ; and if he receive 
a compensation for any injury, and afterwards bring an 
action to recover compensation for the same injury, he 
shall recover nominal damages onjy. Ibid. 
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first, by being considered as if they had 
never existed, that is, whoUy void. Secondly, 
as being defeasible, at the election of the par- 
ty with whom they originated, that is, voida- 
hie only. 

A voidable act is binding on others, until 
disaffirmed by the party with whom it origin- 
ated ;(6) it is also capable, at a proper time, 
and by proper means, of being confirmed or 
rendered valid, (i) 

A void act never is nor never can be bind- 
ing, either on the party in whom it originates, 
or on others ; all who claim through or un- 
der it, must fafl,(c) and it never can at any 
time or by any means be confirmed or ren- 
dered valid, (c) ^ 

It becomes, therefore, of the highest im- 
portance(rf) to ascertain, if it be possible, what 
acts of an infant are void, and what merely 
voidable. 

Two rules are given in the books to as- 
sist us in coming to such conclusion; but 
neither of them, on examination, ^dll be 
found satisfactory. 

(b) Example: a lease for years of land, taken bj an 
infant, and occupation under it after he comes of age. 
Cro. Jac. 320. Ketsey r. Elliott. 

(c) Example : a will of land (testator being dead) not 
properly attested according to the statute 29 Car. 2. 

(J) See post — any party interested may take advan- 
tage of a void act of the infants ; but only the infant him* 
self or his representatives can take advantage of his void- 
able acts. 

3 
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• 

The firet is to be found in Perk]DS,(^) ^ That 
all gifts, grants, or deeds, made by infants, 
which do not take effect hy delivery of his 
hand^ are void ; but all ^fts, grants, or deeds, 
made by infants, by matter in deed or writing 
which do take effect by delivery of his hand, 
are voidable^ by himself by his heirs, and by 
those who have his estate/' 

Now, if the first part of this rule held good 
in all cases, a parol lease for years made by 
an infant, would be absolutely void ; but if 
the infant could recover in an action for rent 
arrear, on such lease, (which cannot be deni* 
ed)(/) it is clearly only voidable. ' 

Besides, the rule comprehending only ^flts, 
grants, and deeds, is not sufficiently extensive 
for general application.(X) 

(«) Sect. 1 2. 
• (/) 18 E. 4. 2, 1 Mod, 25* . 

AMERICAN CASES. 

(S) Infants may avoid the sale of their lands, or any 
contract or agreement to surrender or release their rights, 
for which they are entitled to an equivalent ; because it 
is a presumption of law that infants have not sufficient dis- 
cretion to put a jusi value on their own rights. Baker v» 
Lfyotit^ 6 Mass* Rep. 78. 

D. an infant, in 1 784, conveyed a lot of land in the 
military tract to M. and arrived of full age in 1785, and 
afterwards, in 1791, without having made an entry on the 
land, or done any act to avoid the deed to M., executed 
another deed of the same land to B. ; whether this deed 
avoided the first deed, Quere. Jackson ex dem. Dunbar 
and others v. Todd^ 6 Johns. Ref. 257. 1 1 Johns. Rep. 53^ 
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The second rule is, that those acts are void^ 
in which there is no semblance or benefit to 
the infant : those from which he may receive 
hendat^ voidable only. However, it has been 
holden^ that if an infant grant a rent chai^ 
out of his lan^, this is not abscdutely vMd^ 
but voidable onlj^Cg) because the deed was 
delivered with bis own hands.{3) 

(g) 3 Mod. 310. in note. 6 AnnaB. B. R. Hudson v« 
Jones. 3 Bac. Abr. 601. Infancy (I.) 3. Viner and 
ComjD both lay k down, that such a rent-charge is abso^ 
lutely void ; and both quote for their authority Perkins s» 
13. 17. 3 Mod. 310. Perkins vouches for his authority, 
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Though the deed o( the infant D. was voidable, yet T« 
a purchaser under B. could not avail himself of the second 
deed to B. to avoid the finst deed to M. Jbid. 

A deed of bargain and sale by an infant is not void but 
voidable. No person except the infant and his legal re- 
presentatives can avoid such a contract. A deed and a 
mortgage back of the same date to secure the considera- 
tion money, must be considered as one transaction ; and 
if the latter be avoided on account of infancy, the former 
becomes of no effect — ^Wbat acts of an infant amount to 
an avoidance of his deed. Roberts v. Wiggin, 1 Ktv)- 
Hampshire Rep* 73. 

(3) An entry is not in all cases requisite by a grantor to 
avoid a deed executed by him during his infancy. Jack- 
son V. Carpenter^ 11 Johns. Rep. 509. 

Where an infant, in 1784, conveyed lands in the milita- 
ry tract, and afterwards in 1794, having arrived at fuH 
age, conveyed the same lands to another person, and such 
conveyance was registered ; it waA held, that the land be- 
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Besides, how can it be ascertained from the 
act or instrument itself, whether benefit or 
detriment will eventually accrue from it ?(4) 
A bond with a penalty, given by the infant, 

Pascb* 18 E* 4. % where no stAch position is to be found. 
The position in 3 Mod. 310. (Thompson v. Leach) is an 
bbiter dictum, and immediately preceded by an assertion 
^^ that the grants of infants and idcots are parallel both in 
law and reason. However the authority of that assertion 
has since been denied by Lord Mansfield. 3 Burr. 1807. 
Zouch V. Parsons. Besides which, if a grant were made 
by a non compos, only his heir could have a writ of ^^ Ihjm 
fuit non compos ;^^ but where an infant makes a grant, 
either he, or his heir, may have a writ of ^' Dum fuit infra 
aBtatem.'' Co. Lit. 247. b. The one may aver his infan- 
cy, but not the other his lunacy, &c. so that their grants 
are by no means parallel as to their consequences. 
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ing waste and uncultivated, he was not concluded by the 
lapse of time, and that an entry was not necessary to 
avoid the former deed, which (not being a feofment) might 
be avoided by a deed of the same nature and of equal 
hotoriety. Ibid* 

(4) In a more recent case decided in Massachusetts, the 
rule and the distinction are laid down by Wilde J. as fol- 
lows. " U has been said that all acts of an infant which 
are apparently prejudicial to his interests, are void and 
may be treated as nullity j but it would seem the more 
correct course t6 say that those acts of an infant are void 
which npt only apparently but necessarily operate to his 
jprcjudice. The benefit to the infant is the great point to 
be regarded ; the object of the law being to protect his 
imbecility and indiscretion from injury through his own 
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(than which nothing can be oppareMy lesg 
beneficial to him) might be the conditioii Ig- 
norantly required before investing him with 
a Taluable office* Perhaps it may not, even 
at this day, be unsuccessfully contended, that 
few, if any, of jin infant's acta are absolutely 
void- 

This position will be maintained on three 
grounds : 

First, on the principle of flie law relating 
to infants ; 

Secondly, on the rules of pleading \{h) and, 

Thirdly, on a review of the cases. 

(fc) Lord Coke says, " One of the best arguments or 
proofs in law, is drawn from the right entries or course of 
pleadings" Co. Lit. 1 15. b. 
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imprudence or the craft of others. The general rule is, 
that infancy is a personal privilege of which no one can 
take advantage but the infant himself; and therefore tbaC 
his contracts though voidable by him shall bind the per- 
son of full age. This rule seems to require that all con- 
tracts of infants should be held voidable rather than void. 
but however this may be, all the books agree that those 
which are beneficial or have a semblance oi benefit to *he 
infant are only voidable* Of this character are sales made 
by persons of jfuy age to infants. Oliver v. Houdkij 1 3 
Mass. Rep. 240. Vide also Whitmff v. Dutch et aL 14 
Mass. Rep. 461. 

An enlistment by a minor in an independent company 
of the militia is not void but voidahle by the minor. Com* 
mmmealth v. Frosty 13 Mass. R(p. 491. 
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First then, to protect the infant against the 
effects of his own weakness, appears clearly 
to be the principle of the law ;(6) and if this 
protection can be effectually secured to him 
by any means short of inflicting a detriment 
on innocent persons, such infliction must be 
unnecessary and unjust. Now, to consider 
any acts of an infant absolutely voidy might 
indeed operate to the protection of the in- 
fant, but it would in many cases seriously, 
affect the rights of persot^ in nowbe impli- 
cated in the infant's transactions, and might 
not unfrequently be prejudicial to the in&nt 
himself. 

Surely it would be a greater indulgence to 
the infant and more for his advantage, to ^^ 
low him, whe*h he comes of age and is capa- 
ble of re-considering what he has done, either 
to ratify and affirm . all his deeds and con- 
tracts, or to break through and avoid them ; 

AMERICAN CASES. 

(5) If an infant submit his rights to arbitration, he will 
not be bound by the award, from a presumed incompe- 
tency to choose suitable arbitrators* Baktr v. Loroett^ 6 
Mass. Rtp* 78. 

So if he attempt himself to ascertain the damages, he 
cannot be obliged by this act although^e may have re- 
ceived the damages he claims; for they may be extremely 
inadequate to the Injury, and the law will protect him as 
well against himself as against others. IhidL 

The object of the law in disabling infants from binding 
themselves, is to prevent them from being imposed upon 
by the crafty and designing. Whitney tt aU v. DuJtck et al. 
14 Mass. Rep. 463. 
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and that this power should be extended, as 
well to those acts which may turn out to the 
infant's disadvantage, as to those which are 
apparently beneficial ; for if the piiyilege(j) 
be confined only to acts attended with ad- 
vantage,(^') it would be worse than nugato* 
ry ; if denied to acts apparently or even re- 
ally prejudiciaV it would be no privilege at 
aQ, or at most an empty and idle one. (6) 

The giving infants such power in general 
* over all their acts, will sufficiently secure them 
against the danger of being over-reached by 
others ; for when the power is general, and 
all persons who deal wiUi an infant know they 
are to be at his mercy, this will take off from 
the temptation of imposing on him : or if 

(0 It is equally to the security of the infant, and more 
to his advantage, that by considering his acts Toidable, 
we should give him the privilege of avoiding, (which im- 
plies also that of confirming) them, than that by consi- 
dering them void, we should lay him under the disabilihf 
of acting at all, and place him on a level with ide6ts and 
lunatics. See Post. 

( j) Which it is not ; for, generally, such acts are absolute- 
ly binding on him- 5 Br. P. C. d70. 2 T. R. 161. 
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(6) A manumission of a slave by an infant, though with 
the approbation and consent of his guardian, is voidable ; 
but the manumission though defeasible, is in the mean 
time valid, the slave so manumitted is a competent wit- 
ness; the power of the infant to revoke the gift or com- 
ingof age is an objection to the credit of the witness only. 
Executors of Rogers v. Btrn/, 10 Johns* Rep. l^% 
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any should be so hardy as to attempt it ; yet, 
since the infant is at liberty to rescue himself 
by avoiding the injurious contract, it seems no 
possible mischief could arise by suffering it 
in the mean time to hang in equilibrio, and 
deferring to pronounce any sentence upon it, 
since that, as it hath been shewn, would cur- 
tail the infant's privilege, and take off from 
his freedom of judging at all.(7) 

Secondly : Any thing which at common 
law renders a deed absolutely void^ as razure, 
interlineation, alteration, coverture, or luna- 
cy at the time of execution, may be given in 
evidence under the general issue of ss non 
est factum i^^(k) the instrument, under such 
circumstances, is considered as if it had nev- 
er existed, and in that view, " is not the deed 
of the defendant.' ' But infancy must be 
pleaded specially,(8) and cannot be given in 

(fc) 11 Rep. 27. a. 5. Rep. 119. b. 12. Mod'. 609. Str. 

1104. 

■■■»^— ■ ■■ — I - ■ . - ■ 

ABfERICAK CASES. 

(7) It may be assumed as a principle, that all simple con- 
tracts made by infants which are not founded on an i//e- 
gal consideration, are strictly not void but voidabh, and may 
be made good by ratification. They remain a legal sulh 
stratum for a future assent, until avoided by the infant and 
if instead of avoiding he confirm them, when he has a le- 
gal capacity to make a contract, they are, in all respects, 
like contracts made by adults. IVhiiney tt af • v. Daidi ejt 
ml. 14 Mass. Rep. 462. 

(8) The infancy of the plaintiff is not a ground of non- 
suit at the trial, but must be pleaded in abatement. Scher" 
merhorn v. Jenkins^ 17 Johns. jRe/>. 373. 
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evidence under tbeiMoe of ^ non est factum." 
(t) The infant's deed, as existing to some pur- 
poses, (that is, to bind others at least) cannot 
be considered already void, or no deed at all^ 
hut must be (ttxnded onlj by shewing the cir- 
cumstances under which it was created. It 
is obvious that this reaspning is applied only 
to such deeds of an infant, as have sometimes 
been held to be void; and the argument is 
strengthened by the inference to be drawn 
from the rule given by Perkins ;(ot) viz- that 
the solemnity with which such instruments 
are executed, by sealing and delivery out of 
the infant's own hand, is a prima facie pre- 
sumption that all is right ; and though after- 
wards, on circumstances appearing oflierwise, 
the in&nt, for his own protection, is allowed 
to avoid instruments so executed, yet it would 
be too much to insist, in the face of such a 
solemnity, that the deed was void from the 
beginning, as if it had never existed. (9) 

{t) b Rep. 119.*a. Moor pi. 132. Cro. Eliz. 127. 2 
lost. 483. Poph. 1?8. Salk. 279. Lord Mansfield says, 
the reason is, not -because it has the/omi of a deed (as 
alleged in 3 Mod* ^10.) but because it has anoptratum 
from the delivery. 3 Burr. 1805. 

(m) Sect. 12. 
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V 

(9) Whether the deed of a minor is void at voidabk on- 
ly on his coming of age. Maine Rep. Vol* 1. 11. A*eio- 
Han^shire Bep^ Voh 1. 73. 
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We come in the third fdaee to a conside. 
iviipa mi 4Jie cwei^ ; fwisiit oi Idiese will b0 
iraad'coiitradicteiy j font jt must b^ oJ^&erYed^ 
liiat in the groater part of tfiem, ti^ protec- 
tion of the infant beii^die only point in ques- 
Hon, both -the Court and the Imr, so long as 
that object m^& attained, deem to hanre used 
at random the terms void and voidable^ with- 
out any regard to precmon.{n) ^ Very little, 
therefore, can be gathered from their expres- 
sions towiu^s the soliition of this question, 
except in those cases where the rights of 
third p^vons coining into consideridion, the 
very point of ^Ksettssioii was, not ^e mere 
^Uschai^ of the infioit, but whether his deed 
were void or inoid^bte. 

« 

(i^ M in Cm. Eliz. 930, tiiie questioti ^ slated I9 lifiie 
b^ep :9rhiiether the deed n^ete go^fi or s^oi^U ; ai|d the 
jCourt beH it '9oid9 wbicb word Xh^ r^p^U&r evidently usj^s 
in the saipe aei^^e as the wprd voidaf^h prepediiog. . 

fkUERlfiAV CASES. 

With respect to ^on^ajpts uixder seal made by infants, 
they are in legal force as pontracts until they are avoided 
by plea. Whitney et ah v. Dufcfi tt ah 14 Mass. Rtp. 463. 

A deed of land by an infant wpuld convey a seisin, 
and the grantee would hold his title under it until the in- 
fant or some one under him, should by entry or action 
avoid it. Atd 



miordtaii— Will (f Lands-^RdeiMe 6fB%^ 
Vy fnfdrii Executor. 

It has been decided(i) thi^t a warrant of 
attorney gits^n by an infant is absolutely voids 
and not mer6^y yoidable.(oj The ground of 
this decision probably was, that ah in&ht be- 
ing in the first place disabled froni appoihtihg 
an attorney, every such appointment when 
made must be ahogether without effect.(/)) 

(o) 1 H; 0L 75* Saifiidertidti v. Manr^ tbmigh die tt^ 
font; benig. aware of tke law, gave the iramsnttfrauduknt' 
ly. 1 iMr. 86, S7. Rlisselkp; Lee« 

{p} And tlierefore a feojSTm^iit^ bj m infiabtj y^kih Mveiy 
by letter (^ attorney, is 'DoiA Periiifis 13. 2RoU.A'hr« 
3» Palm. 337. The attorney and feoffee in such case 
would be dies^ison, but nottbe infatit* 2 Roll; Rep. 242. 
2 Inst* 483. a Warrant of attorney to acapi livery,* was 
hdd only vcidabh as being so clearly for the infant's ad* 
vantage. Noy« ISO. 1 RolL Abr. 730. 

AMEBIC Air CASES. 

fl) A person having conveyed hirtends when an infant, 
may avoid his grant by ati act of equal solemnity and no- 
toriety, as if it was a feoffinent with Ihery by entering on 
the land and making known his dissent; if it was a bar- 
gain and siale by subsequent bargain and sale. Jadcson 
€x. denu Brayton <md Dunham v. Burc^^ 14 «/t>ftfi».Jt^t 
•124. 

Notice to a subsequent grairtee before the execution of 
the conveyance, of a prior grant made by the grantor 
when an ihfiantj does not render hb deed fraudulent and 
void, and if the prior grantee never was in possession, it is 
not an act of maintenance. Ibid. 
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But the Court gave no reasons forrttie decision. 
The reason may be, that such an instrument 
is incapable of ratification. The same attor* 
ney, it is true, may be continued after i^e, 
but it must be by a new warrant. — See post^ 
Sect. 9. However, cases may t>ccur in which 
it will be found very inconvenient to main- 
tain that even a warrant of attorney is abso- 
lutely void.(8) 

It is clear that an infant cannot be bound 
by an account stated^ and that a plaintiff must 
fail in an assumpsit on such aceount(9) But 
whether it be void^ or only vaiduldey does not 
appear by any decision. Perhaps it may be 
successfully contended^that such an account 
is dibsolutdyioid ; if not on the ttbove ground 
of previous disability, (which k not alt(^ther 

(q) 1 T. R. 40. Co. Lk. 172. Even though the par- 
ticulars of the account were for necessaries. 1 T. R« 49. 
for the issue on the account stated, would pass by the true 
object of inquiry, viz. whether the articles furnished wer& 
necessaries. 



^^^F"^ 
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(3) When an infant conveys land, a bare admission of 
the fact by him when he arrives at full age, is not an af- 
firmance of his act, Jackson eU aU v. Burchin, 14 Johns. 
Rip. 124. 

Where an infant bargains and sells land to A. and after 
coming of age bargabs and sells the same land to B., this 
is a revocation of the former grant, admitting that the 
first deed was voidable only and not void. . lind^ 
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satisfactory)(r) yet, fnmi the nature of the 
transaction itself, which does not admit of re- 
ference or reconsideration without becoming 
substantively a new act, and is therefore inca- 
pable of rat^cation, the chief of a voidable 
act Thus, if an infant state an account, and 
after he comes of full age agrees to abide by 
such account, this agreement is rather a new 
accountiDg, than a ratification of the old* 
And, therefore, if the agreement after age be 
binding, it cannot so accurately be said that a 
voidable act has been ratified, as that a new 
and valid act has been done. 

A wHl of lands made by an infant, may 
perhaps, for the same reason, be considered 
as absolutely v(nd^{s) rather than voidable. 
A repuUication of the will after the infant 
came of age, would in fact be the first crea- 
tion of it ; for, had the infant died within age, 
or after age, without republishing the will, no 
devisee could have taken under it, any more 
than if it never had existed. 

(r) For on what is the previous disability grounded, 
but a consideration of the infant's weakness ? a considera- 
tion which applies equally to acts, copfessedly only vaid- 
dkU. If an infant enfeoff his guardian, this is void on the 
yerj principle of 4aw for the infant's protection; for if 
such an act were in any ways capable of confirmation, it 
'might obviously become a motive with the guardian for 
oppressing the infant. That such an act is void, see 1 
Roll. Abn 7t8. 35 Ass. 8. And on the same principle, it 
seems, that any conveyance by an infant Xxf his ^ardiaii, 
must be absolutely void. 

(0 1 Sid, 162. Dy. 143. pi. 56. 



A rdeme of deUa by an hifint executor it 
void, for admiiiistration is. only committetd ta 
the infant sub modo, and his power dees not 
extend to the release of debtee, though he Hiay 
give a valid acqinttanee when they are paid.(£) 

Pard Promises and Ckmtrads. 

2. From one strong case, and the general 
rules of pleading, there seems good ground 
to contend that the parol promise or cordract 
of an infant is absolutely void. (3) Howe ver^ 
the arguments in favour of its being only 
voidable^ appear the stronger of the two. 

In assumpsit, which is an action brought oqi 
parol promises or undertakings, express or 
implied, infancy may be given in evidence 
under the general issue " non assumpsit/' 
And in Derby r. Boucher,(tt) the Court ex- 

(I) 5 Rep. 3S. Russeli^ib case. 

(if) 1 Salk. 279. In Popham, 178, Jones J. says, the 
iniant may plead ^ non assumpsit," hecaoBt his promise is 
void. But great latitude is given to the general issue in 
** assumpsit,^ from the very nature of the action, which be- 
ing applicable only to contracts and instruquents of a less 
defined and tangible nature than deecb, wo^ld, if such lati" 
tude were not allowed, give rise to a new a^d intricate spe- 
cial pleading, such as could never exist in the beaten and 
confined system which is used in actions ovt deeds. 
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' (3) Under the act of Congress authorizing the President 
of the United States to cause to be engaged certain able 
seamen, ordinary seamen and hoxjs^ to serve in the navy, 
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pressif ^dd, Aiaf te&ncy mi^t be given in 
Bvidence under the general' issue ^ non as- 
MimpMV? liM^^e^e the infant's' promise was 
absolutely ^gAA^ and not merely voidable, as 
a deed, whidh tiAing eShd. by delivery, is a 
more deliberate act. 

In aid of <Ms position too is Ifae first part 
i^ljhe nde g^ven by Perkins,(tr) ^ that a bare 
agreement to deHver, is void ; actual deliveiy 
ODiy voidable/' But in the ease (from the 
year hooks) put in eluddation of this by Bacon, 
the promise or agreement was void ; not be- 
cause made by an in&nt, but because there 
was no consideration for it; and so would 
have been equally void fiwr a person of fidl 
age ; k was a bare agreement to give a horse. 
So, a promise by an infant to pay, on an ac- 
count stated, is void in the first instance, cer- 
tainly for want of consideration ; the account 
itself being void, c^uld not fi>rm the subject of 
a consideration.(db) 

(w) Sec. 12. 19. 

* 

AKERICAU CA8B8. 

an infant who has arrived at the years of discretion, and 
hs^ neither father, master, nor guardian oaay make^ a vn* 
Hd contract to derve according to Uie act, notwithstanding 
)^ has a mother with whoqi he resides and whose consent 
vas not given. Commomoealth v. Murry^ 4 Binnty^s Rtf» 
487. 

(4) 4^ infant living with his father is aot liaUe on a 
charge iof goods delivered him« WaHii^ v. ToJ/, -9 
Jdms. Rep. 141, 16 Masi. R^. Angd y» APlseUan^ 32. 
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Tbe case of Barlrir v, Boueheri^ was a faafd 
case upon the infant, (an attempt to make 
him pay for goodd furnished bis Mrife, dum 
sola) and the Couft ml^t have strained a 
point to get him off. At any rate the case is 
met by that of Southerton v^ Whitlock5(a?) in 
which it was decided) tbat if goods, tk^ neces- 
saries, are delivered to an infant,^ i^ho after 
full age ratifies the contract,— ^ he is bound. 
This must have been decided clearly on the 
ground that the implied promise of payment 
ari^ng on the delivery of the goods, was only 
a vOiduMe and not a void undertaking ; for 
had it been absolutely void, it never could 
have become the subject of ratification. Nor 
is tills case impugned by that of ^one v. 
WithipoH,(y ) in which an executor sued on a 
promise to pay Itie debt of his infant testator, 
for goods, not necessaries, was held not liable ; 
(5) for the in&nt having died before he could 
ratify the contract, was in fact, whether his 
contract were void or voidable, never chargea- 

(a?) 1 Str. 690^ S* P. per Holt,'*C. J. in Hylling v. 
Hastings* 1 Lord Raymond, $89. 
(y) Cro. Eliz. 136. 
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(5) If a person have entered into a contract while an in* 
fant, his executor or administrator may plead his infancy 
in bar of hn action brought on the contract. Smith v^ 
Mayo et aL 9 Mass, Rep. 62, Martin v. Some, 10 Mass. 
Rep, 137, Jackson v. Same^ 11 Mass^ Rep, 147, Hussey ti 
ah V. Jemeiti 9 Mass, Rep, 100. 



fale,(z) and saita coe^ieieration coiddenst for 
the executor^ promise. 

In the C89e too of Tapfier i^. Dftyettttnt,(a) 
a ratiScfttioiivtiier full age, of an Inimt's eon* 
Iract for goods, JM>t neceiaarieii, Mod ; not 
becaiiSB the implied prcMiike on originatiiig 
the contraet wi» incapable of ratifioaliim ; in 
o&er words, not because the parol cmitrMt 
^elf was absolutely void, for that position 
was not ev^ advanced ; but be^aiso the con- 
sideration set up :for the radficalioo, hod dia* 
a|]|>eared. 6k bood having been gpiten by the 
infant during his minority, for the atnount of 
the simple^ contract debt, the giimg of tte 
iqpecia]!^ WM bte^d so to ha^e ^Ktinguished 
the si»pte contract debt, as not to leave a 
sufficient consideration for au express pro- 
wse alter futt age, concerniDg the goods, to 
operate upoii. 

If the proHii9e made hy an infiint wene ab- 
solutely ¥oid^(6) it woidd form no considera- 

(z) The Court certainly said, that a promise by the io* 
fent was V4aid, though bis bond waft only roidable. Had 
a promise been made after fell age to discharge a debt 
contracted for the infant's security, the exiurotor had been 
liable. 4 Leon* 6. 

(a) 8 Keb. 798. BuH. N; P. 155. 
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(6) Where goods are sold to an infant on credit, and he 
avails himself of his infancy to avoid payment; the ven- 
dor may reclaim the goods as having never parted with 
his property in them. £ad|g«r y. Phimt^ 1 5 M^tts* Rep. 369. 

5 
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Fester's case, (i Sid. 40.) an iofiuit recoyered 
ifk* '^ ifl8«iiipsif;'' and the judgineDt was not 
p^rmitfevd to be arrested^ or the ground that 
di^e walk no Qonsideration for jthe de£en<^ 
dant's promise $ but k was ruled by the Court 
tiiat Itie aetion well lay, b§€mne it wus^ only in 
0k^ Qleeiimi^the instant if^ avoid his promi$€y 
imd not in the election of ike other party* 
The same case is repoiied by Keble, ( i Keo. 
4.) and it is there expressly laid down, that 
the infant's promise is voidabk^ and not void. 
Anothier parol . contract of the infant's,, 
wliieb se^ns to have bee^n considered only 
viMdable^ 15 a bUl of esschange^ or promissory 
note^7) For, though the infant having drawn 
auch bill^ or made such note, may, in an ac- 
tion o« it, disehfti^ himself by pleading m* 
fancy, or giving it in evideoee under the geBe«- 

* • 
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(7); But it Ka» blen decided in New-York, that a negotia- 
te note given by ftn infant^ even (ot necessarieSy is void- 
Swdsey v. Adm. of Fimderhej/deny \0 JiohMi. Mep. 38* ' 

And also that the no«e of an ibfant giveiv 1:^ b]i»in the 
eourse of trade cannot be enforced agaiiiisl him hf- the 
payee* Van Wkikk r. Kttdumr 3 Caint$* R^. t33i. 

And in Massachusetts, it is heW that a jodgment ren- 
dered agamst an infant by deftralt; in an aetion on a pro- 
missory note, may be reversed by writ of error* Knofp- 
¥• CV<w6«y 1 Mass* Rep. 479. 

In an action on a judgment against thedefendant in an- 
other of the United States wMiout actual notice to htm of 
the suit^ it 19 competent for him to show in bis defenci^, 
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ral issue of « non assumpsit :" yet, if the MQ 
were absolutely Toid to all intents and purpo- 
ses, no endorsee could be permitted to reco- 
ver again^ an endorser ; nor could Ihe infant 
ratify the tiote after he came of age, whidi it 
seems he may, even ^ough he never received 
value fbr it; Per Ashhurst, J. Jl T. R. 796. 
(Cock&^btt r. Bennett) who speaks of a note 
^ven by way of security, for a tWrd person. 
The Innocent would suffer, and credit be sha- 
ken, without adding at aH to the security the 
infant possesses in his present privilege of 
discharging himself when suei. it has ac- 
'cordiagly been determined that an endorsee 
may recover against the acceptor or endorser 
«f such a bilL(ft) 

(h) 4 Esp. N. P. C. \tl. Perkaps it mny be all^^ 
ttet every new party to a bail of ea^chaage or;proBii8sory 
iiote, originates as it were a new instrument to himselC 
But the succeeding instrument at least arises or grows out 

AMERICAN CASES. 
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tbat the notf , en yrhk)i the judgmeft was founded, was 
given when be was s^n infant* B(jwtl^ti v* Kn^ght^ 1 jlfatc 
JRep* 401« 

A mincME' l;iad vece^td a promissory note jn payment 
for Jm laboui^s in the f mploy of the.maktf of die Tiote^ 
and had:en4oi*^d tbe«ama to a third penomior a valua- 
ble £onftid^0%99 t2^e endorsee knowi^ the endorser te 
be under age : and afterwariis.thiB fatb^ of ib^ min^r re- 
ceired t^.aiiiottiit of .tbe rn^ker^ m dischaqps of the note, 
both the father and the maker knowing of the endorse- ^ 
meat; thc^ endQi:8ee still bad^judgpfient cm the note» J{y^' 
it^ak Y* Withir^tmy 15 Mass* Rep. 273. 
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As ttie infotit would certaioJj recorer in $m 
action of 4ebt Ibr use and oceupatioti, under 
a pared leo$e^ granted by bim,(c) it is clear 
that such grant cannot be absolutely voitf^ 
though Vioer states that it is soj{d) became 
the infant may bring an aotidn of trespass 
s^instltbe lessee : but in the rery case which 
is quoted as an amthority for this poshiOM,4t 
is expressly stated, that the infant may bring 
an action of tree|mss against his lessee, or an 
action €f debt at his electi(m.(e) Now what 
does this- privilege of election constitute, but 
a voidable act ? It does not clearfy appear in 
tiie year-book whether the lease were by pa- 
rol or indentniie ; but it wiH hardly be denied 
that the infant might tmng an action of debt 
on the former ;(/) for, in the same case It is 
slUied,^ that ttie infont, on a sale of goods by 

of the prec^dmg ; and if the root be cut off^ die tree nlittt 
fall. See Dyer, 143. b. 

{c) 1 IVfod* 25« per Tmsden and Kelynge, J; 

((]) yifi« Alr< En& G* pl< 1. 

(e) 18 Ed* 4. 3. Gawd J, J. tkodghi tkat a parol lease, 
even wit]iMt any reservation of i«nt, (the lease being 
made to try a title) 9m% <^y voidable ; the two other jus- 
tices were BgaioAthttsu (2 Leo%91T.) Itwjis after- 
wards decided that Gawdy was right, Noy, 13a S'Barr. 
180S* Lord Mans^eld jays, *' the Umbu can in ^o case 
avoid the l«Ase, on tccouiii of tha infatncy of tire lessor; 
which jsfa^s it not to be void, but vaidabU only.^ 

(/) In Smith i>. Bowin, (I- Mod* 250 Twysdcn, J. ex- 
pressly says, that he teiew an infant plaifMffwho had re* 
covered in an actfbn on a parol lease. 
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iMm, may bring ail aetiofi of debti ot trtspass, 
at his ele<3tioa ; he may jeoBtrm the act by 
bringing debt^ or ayoid it by bripgiiig tre^pass^ 
From 1^18 aathority, it h^ perfectly dear that 
the other parly to the oontraet omLd not sue* 
eesdfuUy plead the infancy of the plaintiff, or 
^ nil debelb'^ But; if the contraot had been^ 
by reaaott of infanay, abaoliite]^ void, as if it 
had neTcar exiited i dtber of those pleas would 
have biyred the action. Here then we have 
another act which is only tioiduhk ; and if the 
infant ddiver the goods wiHi his own hands^ 
he cannot maintain .tFra|ia9S,(^) though per*- 
baps he might trover. If he were to bring 
trover (ht trespK^, after being ftirly paki for 
the good^ equity would relieve against him.(A) 
An iafiy^ shOphseper^ who eaatraeH far 
goods to sell again in the course of his trade, 
(i) or an infant who contracts for goods(S) 
not necemiries^(k) or who borrows money^ 

{g) 21 Hen. 7. pL 39. % Hen.S;pl« 3. if he bails 
goods to his own use, trespasa does not lie against the 
bsilee*--! RolL kht. 7Sa \. 20. 

(fc) I Venn 1S2* ^ Vern. 2S4* 31 Ve«. 91 2, 

(t) 1 Roll;; ilbr. 729. Cro. Jac.494. 2 Roll. Rep. 4ik 
3 &r. 1083. nor tot work done in the trade by an undei^ 
workman, ^ E9|k 4»)L 

(Jc) CM>. iac« sea 2 RoiL Rep. 144. Popb. 15T. 
Palm* aai. Goiiikl. €$. Godfo.^rf . Leon. 114. 



Mm. 



. . AlW^AIf CASES, 

.(8).0n^ these pQin^iVide Vm Wnikk v* Kttdum^ 3 
Cornet^ Rep. 323, SmUhv^M(y<> ti ah Ma$9. Rep. 147. 
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though he afterwards actually lay it out in ne^ 
cessarie8,(t) are clearly not liable in an action 
for payment of the goods, or money.(9) But 
as nothing can prevent them, when of full age, 
from ratifying the contract if they choose it, 
by payment for the goods, and repayment of 
the money ; or by a promise to that effect ;(m) 

(/) 5 Mod. 368. 1 Salk. 38C, 7. 279. The lender 
must, at bis peril, lay it out for him, or see that it is laid 
out in necessaries ; for it may be borrowed for necessa- 
ries, and spent in a tavern* But if actually expended in 
necessaries, the lender is in equity allowed to stand in the 
place of the tradesman ; as in the case of money lent to 
« feme covert.— 1 P. Wm.'s 559. Pr. in Ch. 502. Har- 
ris r. Lee, 1 P. Wms. 438. It seems too that an executor 
may pay an infant a legacy for the purpose of finding 
necessaries, 3 Bro. Ch. Rep. 179. Davis t>. Austen. In 
'ivhat case such payment may be made to the fifitther, see 
Cooper V* Thornton, 3 Br. Ch. Rep. BS. 

(m) 1 Str. 690. ^his ratification must clearly have a 
legal reference to the preceding contract, and thus be a 
confirmative and not a substantive act ; fpr if it had no 
such reference, but were a substantive act, there would 
be an entire failure of consideration, and the party might 
rescind the promise made after age^ which, from the case 
above, and many others, it is plain he cannot do. 
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- (9) An infant Kving with bis father is not liaUe-even for 
necessaries. H^ailing v. TVW, "9 JtAm. Rq>. 141. 

An infant at home and suppoited by his father, is not 
liable even for necessaries. Those who mrpply him, do 
it at the risk of the child's abiHty or the father^ willing- 
ness to i;ndemnify them. Ai^el v. JtPLellan^ IS Ma$i* 
Rep. 31. 
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such Qpntcacts must be deemed only voidable^ 
aod Bot absolutely void. 

A contrOtCt to serve, entered into by an in- 
fent slave in the West Indies, was held only 
voidable by the infant at most(n) 

8. — Bonds. 

It appears to have been long considered 
that the Wd of ian infant is absolutely void ;(1^ 
but there is no decision, (as will be shewn; 
that expressly establishes this position ; and 
there are very good grounds for thinking such 
an instrument only voidable. On the autho- 
rity of Perkins,(o} and the obher dictum la 
Thompson v. Leach,(j9) Comyn l^ys it down^ 
that generally the deeds of infants are void. (9) 
We have 8een(r) that little attention is to be 
paid to the dictum in Thompson v. Leach ; 
and there is an obiter dictum in Noy. 8ft. to 
the same effect : but the word ^ void,'' as 
used by him in that passage, seems merely to 
imi^ ^ not binding.'' Perkins has, on this 

(n) 9 H. Bl. 5, 1 1« Keane v. Boycott. 
(o) Sect. 1S» 

ip) 3Mod. 3ia 

(f ) Cbm. Dig. Enf. C. 2. 
(r) Ante, p» in note. 
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(1) In Kew-York it has been decided, that a bond exe* 
euted by ^n infant is void, although he alleged at the time 
of its execution, that he was of full age. Canroe v. Biri- 
M^ lJ0hm*Bipd}21. 
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subject, ascribed to the year4M>oks, .positions 
which they do not contain.(.s) 

Let us again recur to the pripei|de that m 
void act is as if it had never existed, and can* 
not by any possible means be coidirffled^ or 
rendered valid ; while an act merely voida- 
ble may be set aa^, or affirmed at the elec* 
tion of the agent 

If an infant, having given a bond for goods 
not necessaries, after age promise to pay the 
whole, or a part of the principal or interest 
due on such bond, he is immediately bound 
by such promise.(<) 

The bond, therefore, must form a consi« 
deration for the promise ; but bad the bond 
been absolutely void^ it could have foraied 
no consideration,(2/) and &e promise would 
have been without effect. 

(*) Ante, p. in note. ., 

(0 2 T. R. 776. 3 Leon. 164. 4 Leon. 5. 

(k) In the case of Morning t. Knop, (Cro. El. 700.) post 
\vhich was adjourned and nt:ott decided^ the want of 
consideration alleged, w^s no proof whatever that the band 
was void. A person of full age promises to pay a sum in 
ccnsidtration that plaintiff will forbear to sue him on a hmd 
ghen in infancy. Now as defendant at all events was not 
chargeable against his will, on such bond, he could gain 
no benefit, and plaintiff could suffer no detriment by for- 
bear<mce to sue ; and so, without going to the bond, for- 
bearamce was a bad consideration for such a promise. Had 
the pronuse been a substantive promise to pay the amount 
of such bond, the decision had been otherwise* 3 Leon, 
164. 
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Tq flie ol^ectioa that the goods farmed the 
consideration, it may be answered, that the 
goods, not being necessariea, the plaintiff 
was as mueb dischai^d by law from pay^ 
ment for tbesi, if he chose to refus^ jit, as 
trom .paymeirt of the bond : bealdes the bond 
having ^en once given, the simple contract 
debt was absolutely merged in it, and coul4 
never again exist as a consideration for any 
future transaction.(a?) 

It has alr^dy been shewn,(t^) that the ab- 
sence of appareirt benefit on the face of th6 
instrument, is not, and ought not, to be any 
criterion by which we should dedde, whether 
the deed is void or voidable.(s) In con&v 
mation of that position, we may here adduce 
a jud^^Qt of Judge Ashhurst's, in which he 
advances, that a security giv^n by an infant 
is only voidable^ and may be revived by a 
promise after he comes of age. That be 
is bound in equity and in conscience to 
discharge the debt, though the law would 
not compel him to do so ; but he may wave 
the privilege which the law gives him fox the 
purpose of securing him against the impost* 
tion of designing pei^ons ; and if he choose 
to wave his privilege the subsequent promise 

(a?) 3 Keb. 798. Bull. N. P. 155, 
(y) Ante, p. ; also, post, 

' ■ I ■ ■ ■——Mil II ' ■ ■ ■ IM.I ■ I I llf I ■ Jl l» I » II 
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(S) Vide Oimr v. tioudUt^ 13 Mass. Rtp. 2tO* Whii^ 
my ?. tMch^ €U aL 14 Mass. R^. ^U 
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ipdll opferate upcm the preceding oonsidera* 
tion.(^) 

To Such as think the position, (that the 
want of apparent benefit is no criterion by 
Which w^ can judge ivbether an instrument 
is void or voidable,) not sufficiently establish- 
ed, this case, put by Ashburst, J. is much 
stronger than the preceding one, of a bond 
for goods delivered ; for where a mere securi- 
ty for another is given by the infant, no bene* 
fit has accrued, or can accrue to him ; there 
Is neither apparent nor actual advantage. 

At all events, in one case, the very point 
^ame in issue, '^Whether the bond of an in- 
fabt, (on a debt for goods not necessuie8,(a) 
is void or voidable.'^ 

In assumpsit, special verdict finds oU^tion 
given for the same contract, for a coach and 
hoi*ses during infancy, and that the defendant, 
^fter the time of the obligation, at full age as- 
sumed : And by Gurdler, for the platntifi^ the 
obligation is void, and the first contract is now 
continued by assumpsit at full age ; sed curia 
45ontra. The obligation is only voidable, and 
extincts the contract ; so the assumpsit at full 
age is without consideration.(J) 

It is also expressly laid down in Moore,(c) 
that the t)ond of an infant is voidable, and not 
void. 

(z) 2T. R. 766. Cockshott «• BenaetU 

(a) See the next page. 

(b) 3 Keb. 798. Tapper v^ Daveoant 

(c) PL 132. 
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Iittletoii(^) says the bond of an inftnt is 
voidable : Uoll lays it down expressly that 
his bond is not void, but voidable : and in' 
Darby v. Boucher,(^) the Court allowed that 
the bond of an infant is only voidable. 

Before the statute oX. 4 Ann, c. i&. s* 18. 
the penalty of a bond being recoveraUe at 
<x>inmon law, if an infant, (although allowed 
to enter into a Single obligation for necessa-^ 
ries^Xf) entered into a bond with a penalty, 
for the payment of them, he was clearly bind- 
ing himself to pay for more than the neces* 
saries furnished, and the law would never en- 
force such an obligation ; however, the courts 
in ^charging him from it, seem clearly to 
liave considered it rather voidable than void. 
The various dicia simply say, that such a bond 
Is not binding on the infant. The principal 
case on the subject is reported thus : 

The plaintiff had paid certain money for the 
necessary meat and drink of the defendant bek 
ing an infant, and took an obligation in the 
double sum for the payment thereof; and 
whether this were good or voidable^ was the 
question ; and the whole court held it to be 
void ; but if be had taken an obligation of the 
very sum which he laid out for his necessary 
maintenance, it had been otherwise.(g) 

{d) Sec. 259. ; and everj deed, feoffoient, grant, confir-^ 
mation, or other writing. Littleton^s expression is, ^ ppit 
«strc avoyde.'* 

(e) 1 Salk. 279. 

(/) See next page. 

is) Cro. EHz. 920. Ayliffe v. Archdale. Moor, pi. 929. 
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Now the point here was sinsiyly the #b^ 
eharge of the infant, and not the predfie qiie$« 
tlon, whether the deed were void or piAy 
voidable ;(A) and at any rate, even if we had 
not the preceding authorities to sway us, wA 
the consideration that a sm^2<?bond for neces- 
saries was held usaliA ; it^seems clear from the 
context, that the reporter uses the word 
^ void,'' as an answer to, and in the same sense 
as ^* voidable,^' prece(Kng ; that is, the court 
considered a single bond for necessaries bind* 
ing on the infant ; but a bond with a penalty, 
not binding ; or sucli as might be avoided by 
the infdnt. If the single bond for necessaries 
had been thought voidable, (which it never 
was in those days)(^) there might have been 
ground for considering the boiid with a penalty 
void. But the single bond being valid, it was 
sufficient for the infant's protection, and ac- 
cordant with the other decisions ,that the bond 
with a penalty should be voidable, and seems 
clearly the result of the case, as stated by 
Coke. 

Since the statute 4 Ann, c. 16. s. 18. the pe- 
nalty can make no difference. (A-) 

But there are two respectable authoritiefir 
which lay it down that an infant cannot either 
by parol contract, or singjle obligation, bind 
himself even for necessaries in a sum certain ; 

Moor simply says, judgment was given fori the defendant, 
(fc) See ante^page 

(t) S^e post, chap. v. p. • 

(fc) 6ut as to this, see 8 East, 33K , , 
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and that should he promise to give an unrea- 
sonable price, his promise could not bind him j 
so that on this principle such a deed or promise 
wbuld clearly be voidable (/) However, there 
is a whole host of authorities which hold suc^ 
a bond foV necessaries valid, (m) 

4. — Leases. 

A grant(n) of a lease for years reserving 
tent^ by an infant, or acceptance(o) of such a 
lease by him, is clearly only a voidable act j 
and not even voidable, where for the infant's 
benefit(j!f) 

As to sudi a lease^ without any reservation of 
rent^ there are two obiter opinions(9) and one 
decided case,(r) which say that it is absolutely 
void. The case was decided by two justices, 

(J) Cases in Law and £q« 185. Godb. 219. Reanby and 
Cuffer's case. 

(m) See chap v. p. 

(n) 18 E. 4. 2. 4* Leon. 4 Jones, Sir W. 167. whei^ 
it is also decided that a lease of a copyhold, though void 
against the Jord, is good against strangers. 

(o) Cro. Jac. 320. Godb. 120. 1 Roll. Abr. 731. 2 
Bulstr. 69. Brownl. 1 20. he may waive the term by not 
entering ; but if he enter on the land, he shall be charged 
with an action of debt during his minority, ^ Bulstr. 69. 

(p) Per Buller, J. 2.T. R. 161. Maddon v. White. 

(4) I Roll. Rep. 441. Hutt, 102. 

(r) 2.Leon. 316. Moor, 105. Humphreston^s case, 
(which is annulled by Noy. 1 30. and 3 Burr. 1 806. see 
next page.) The judgment too, was on the right andfnte- 
rits of tl^ case, and did not turn on the point of the hose. 
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Wray and Soutbcote, against GaWdy, who was 
deariy of opinion that the lease \vas only 
voidalde.. Both the opinions and the decision 
turn on the ground that in such a lease there 
18 no semblance of benefit to the infant But^ 
as hath been before contended,(^) to decide 
that an act is void, and thereby to render it 
utterly incapable of ratification at any time, 
only because it is apparently without benefit 
to the infant, is to take from him all power of 
judgment, and to place him on a parallel with 
ideots and lunatics. Nay, to hold that an act 
which may be prejudicial to him is void, (and 
consequently incapable of ratification by any 
means) but that an act which may be benefi- 
cial, is voidable, (and consequently liable to 
defeasance,) is firist, to place the infant on a 
parallel with an ideot, by taking from him all 
power of judging for himself, and then to as- 
sume that he wishes to act like an ideot, by 
conferring on him a power which he can on- 
ly exercise to his own detriment, and of set- 
ting aside an act which is beneficial to him, 
which, after all, it seems he cannot do.(0 

It is amply sufficient for the infant's pro- 
tection, that an act which may be prejudicial 
to him should be held voidable; and so liable 
to defeasance by himself at any moment ; and 
this allows him the reasonable exercise of^that 
discretion, which must be nearly the same in 
quantity at twenty years and a half as at twen- 
ty^two. 

(*) Ante, p. 

(i) 5 Br. P. C, 670. 2 T. R. 161. post, 
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Before we came to authority, therefore, it 
set^ms by the stronger reasons, that if an in- 
fant make alease for years without any reser^ 
vation i^rent^ though this is apparency to his 
prejudice whilst he continues a minor ; ytt, 
since he may either by assize or trespa88(ti) 
recover the possession and mesne profits, 
and so make it whole ab initio, the lease is 
good in the mean time ; and the rather, be^ 
cause all the books agree that if rent be re« 
served on such lease, it would then be only 
voidable ; whereas such rent may be so small 
in proportion to the value of the land, that 
there may be more reason to adjudge it abso- 
lutely void, than if none at all were reserved ; 
{x) because in the one case the detriment is 
apparent, but in the other it may be so mis- 
represented and coloured over, as to deceive 
the infant, even when he comes of age, into 
^ome unwary act of ratification j besides, that 
the infant when he comes of age may, if he 
think fit, make such lease for years without 
reserving any rent j and why then may he 
not consent to and ratify such lease,(y) 
though made before, 

<ii) 18 E. iv« 2. 

{x) Very prejudicial leases maj be made, though a no- 
minal rent he reserved ; and there may ]be the most benefi- 
cial considerations for a lease, though no rent be reserved. 

(y) This m%bt be done (if the law permits it) b j accept- 
ing featij, which js incident to every such lease^ 
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8. At all events the case of Hudson v. Jones^ 
z) (in which a rent charge granted by an 
infant, was expressly held to be only vaida" 
ble^) and the opinion of Judge Ashhurst in 
Cockshott V. Ben^tt,(a) (that a security for 
ttQother, givon by an infant, is only voidable, 
and may be confirmed at full age) seem en-^ 
tirely to oveitule the notion in the old books, 
{b) that want of benefit apparent on the face 
of the' instrument, or ultimately arising from 
it, is a criterion by which it may be decided 
that the deed of an infant is void ; and, 

In Rames against Miu^hio,(cj it is ex- 
pressly acjjudged, in conforipity with Gawdy^s 
opinion in Uumphreston's case, that a lease 
without rent made by an infant to try a title^ is 
good enough. 

(z) TriD. 6 Anas in B» R. 3 Mod. 310. in note. 3 Bac« 
Abr. 60U Enfant. (I) 3* An unequal partition^ apparently 
so detrimental to the idant, is ^ted by Lord Coke to be 
Only voidable! and that the infant has his election to con- 
firm it at full age« Co. Lit. 1 7K 

(a) 2 T. R. 766. 

(b) Humphreston^s case was decided on the ground of 
defect of apparent benefit to the infant ; for the lease being 
made to try a title, would ultimately have been to his ad- 
vantage* 

Nothii^ can be less apparently beneficial to the infant 
than a bond, and yet that is but voidable, see ante, 33. 

(c) Noy. 1 30. The infant cannot plead ^ non est factum^ 
#n a lease, though no rent be reserved ; but must avoid it 



Secy* €.2 fnfincy. 41 

Lord Mansfield expressed the same opi- 
nion in Zoiich V. Para<His,(d!) and approved of 
the rule given by Perkins, " that such deeds of 
an infant as take effect by livery, are voida- 
ble only.)' To Ifils may be added Littleton's 
express opinion, that the deeds of infants are 
only voidable 5(c) that of Lord Coke,(/) who 
lays it down generally, without any raentioii 
of rent, that the lease of an infant is voidable. 



• 

6. Th^feeffment of an hikfant, if he make 
livery in person, b in idl casta only voida^ 
Heiig) and yet it might be made on as little 
conmleratiote as a lease i^nthottt rent 

What seems decisive is, that the lessee can 
ffi no caseavoid the lea$e^ on account of the 
infancy of the lessor, which shews it not to be 
void, \mXvoidahle only ; and it is better for in- 
fants that they should have an election.(A) 

• 

\fj pleading infancy spectally* (Bre. tit. Leases, 5a 6 
Hep. 119« 3 Inst. 4SS. Moor, pL 132. Poph. 178.) See 
the remarks on this, ante, page and Lord Manafietd's 
observation on this head. 

(li) 8 Burr. laeG. 

(€> Sec. SM. 

(/}CobLdtt.908^a4 

(g> Co, Utt. 380. Dy.l04. 2 Roll. Abr. 572, 4 Rep. 
135. a. B Etep. 42; 

{fi) Per Lord Mansfield, 3 Burr. 1806. 



hm tf £OBAr. II. 



Surrenikr'. 

7. From n misBtatement of the case of 
Vloyd u Oiiigoi7,(t} it wm hmg supposed 
*^at a mrrmider by an infant was i^olutefy 
Void. But in tpoth, a new lease on wbieh the 
surrender was to have operated^ turning out 
4n that ouse to be absolutely voi^ the. cause, 
^px>und^ and condition of the sunrender failed, 
the case was at an end, the old lease eontiEra- 
ed, and the surreidiur nevet came in ques- 
tion.{k) ; 

A^erwards Lord Mansfiehl decided in 
JSbomk % PMWiis,(^*tbat 'the wrr^nitor of an 
^fent is- only vmchMeL His words are tbeaer; 

^« I l^neywi^f 90 judgment upoii the ground 
4i«tsiii^aswwnderk^iBei4 Mostuadoabt- 
edly9theofA0rpMtyeaitt(M:&Mrf soi IfaftiniBuit 
were to surrender an unprofitable lease, and 
rafter aeceptance the pcranises should be burnt, 
overflowed, or otherwise destroyed, the lesior 
never iffoidd ssqt the surn^eader was void* 
There is lio instance ^hpmi tiie otfubr party 
to a deed can ol^ect, on account of in&ncy ; 
consequently the infant may let the surrender 

(t) As in Cro. Car. 502. 3 Roll. Abr. 24. FaJH I. f/LG. 
49.$. Surrender, Fr pi. 7. 4 Roll. Abt. 7dS; the true re- 

'^port is in Sip W.yFenen, 'lO^^ 

(fc) Sir W^ *»€«(;; 466%r • • . 
' (i) 3 Burr. .IS0i&,-4'. where his Lorddhip asseits that Ibe 
^ comparison between an^ itifentalid^i teMitil^^3 IKc^d.-SlOi 
•'Tliompsont>» Lea:cfi) isno<;\j§t. 



■ 

stand, or aToid h^ wbich i^oves It to be Mi^ 
'iMe only. If a new case should arise, whera 
it would be more bwkefiaal to theki&at that 
the deed siMiuM^iecoiimlQred aft void: if he 
nught ki^ir A foii^ttre^ to be siU^eet to dan^ 
f^, or a bMa«h of tnirtin respeetto a third 
person uoieA it were deetned^void, the vety 
priodple of the^priwUegea and d»alHlitjiea at^ 
taohad to in&nts would warrant «ii extseptioil 
in MKh ease to the gcoend rak*^^ 

Exchunge. 

. t. Wefaafe liOrd Gotie^s wntkoitty Hwt im 
«ii£oh»D9e of land made by an iofimt is otAf 
▼(Hdid>li j^m) becauae the oeoupation of the 
land taken io ex o lM Wfe » ie toalamcNint to li. 
vei7,aad alae in rea]^ct totlie reeotttpense. 

9. It has always been held too, that judidal 
acts of the infant, sudi as Fine^{n) Recoi>erjf^(o) 

(m) Co. Liu. 61. b^ 

(») S Rep. 68. at 10 Rtp. 4i. fa^ 1 ftoil. Abr« 7sa 

(0) 3 Inst. 4Sa« and if bt cornea io as vouobee bj gupr^ 
^lian, he shall be booad bj it. Cn^ Car. ?01. Hob» 19I« 
I RolL jkbr« 731. 751, 7S3. Joo#318.t3odb. 161.1 Leon. 
911. 1 Sid. 331. Cro. ^« 47U $. Qmm, U> Rep. #3. m» 
the kiag upon petition may admit aa ia&nt to suftr m .i^a* 
lid recovery by bis guardian. 1 Yer« 4f X« Jyey. M. CToai. 
JDig. Enf. B* 2. Salk. 697^* 



4f Law tf\ [C«AR II. 

Statute^ Ibeagmztmee^p) are onlf voUMsi 
and tiiat (on account of the 6(rfeimiity with 
which they are accomiMaiied,) in a manner 
miich^ more liinited(4') than otJhier acia* 

An infantas sealing advantfigeoiiB marriage 
articles jointly with bis father, was hdd mA 
sufficient to declare the uses of a fine »d re* 
covery, in wbidi after age be joined with faia 
ipitber.(r) 

Upon the whole, we may,, from the antho- 
rities before us, come to the following con- 
clusions : 

That, with few, or no exoeptiotiQ, thofie acts 
or deeds of an in&nt wluch operate or take 
effect from livery are not Twd, ^fe wly t^« 
able; 

. But it does not a|H;>ear, that tbereC^re aH 
acts are void, which do not^ (or because they 
do not) take effect from livery ; on Uie con-^ 
trary, many such acts appear to be ^dso only 
voidable ; 

That all acts or deeds which are bemjkial 
to the infant, are at mQst only voidable, by rea* 
son of the general exemptions attached to in* 
xancy ; 

But it does not appear, that tberefin'e all 
acts or deeds which are apparently or real* 
ly unattended with benefit to the infant, or 
even detrimental to him, are for that reason 

(p) 10 Rep. 49* a» Bend. pi. IStS. 

' (q) See Chap. iii. post. 

(r) SP.Wms. 206. Nightingale IP.. Earl Ferrers. Vide 
UaIm v. Risley, 3 Keb. 336. 769. 818. 



only absolottely votd ; an the contrary, mtoy 
£»icii ac^ or deeds appear also to be only 

The oiily 6i^ criterion then, by which we 
wxi ascertain whether the act of an infant be 
veid or- vmdable, k this, 

That atAi which &re eapaUeof btmg legafty 
rutifisd;^ ar^void^sble <m\y : aets which are in- 
capable of being legally ratified^ absolutely roid; 

(By l^al ratifksation, is meant, that the act 
siippoaed to constitute such hitificatioh should 
be held a valid act, only by reference to the 
preeodittg ad; intended to be ratified ; 

If the adt apposed to constitute such ratifl- 
eatiim tie mH i^didated by referenbe td^isome 
antecedent, it becomes, not an act of ratiiica- 
Hon, but a»^w, indiipendent, aiid sUbstantiye 
act,) - 

I'he criterion given appears at fh*st sight a 
Ittde like ^ petUio prhmpii, or be^ng of the 
question ;. and perhaps might be so, if the 
doctrine of eoniiderations were hot well and 
clearly esteMish^, or at liast much better 
defined, than that of an infants privileges and 
disabilities. An example or two will clearly 
shew its general aRpficability. ' 

The criterion, as drawn from th6 doctrine of 
considerations, is cb-extensive with that doc- 
trine, and etiibraces not' only the considera- 
tions arising from the possibility of detriment 
to another ; let us therefore put an instance 
of the latter description, as affording the stron^ 
gest proof of the accuracy of this rule. 



4ft Law qf fCHAP. II 

An infant enters inttfa bond or promisaor]» 
note 9B a security for a third person, and a^er 
«f e promises to pay tl^ oUigoe a part of Umi 
i^le of t(ie sum .whicb may have becooKi 
due on such instrument f it is/ ckar, tbatoa 
fucb a promise the money may be recovered % 
(«) the law thcw recognizes the v^idi^ of the 
transaiction $ but it can only do so. by a relatioii 
to the precediog act, viz, the giving the tecu. 
city — had tbft act never eedtied, or bad it. been 
HQiii in law> (wlnoh is the swne aa if it had 

inever existed) the. promise after age woul4 
iiaye been a substantive and independent pnH 

nise, unsu{9orted by i^jtr'bii^ideiatipn, Amd 
flo incapable as " nudum pactum'' of beeott^ 
iB|}.the sid>ject of an action^ ... 

The 4K^ of the inlant ^heii) Iboufj^ aot'ab> 
eolutely binding on him) was, at a proper 
time, legally caqpable of ra^Qeation, and eaiii>- 
sequentfy onfy v<Mdiib}e* 

Now k the infant had g^vfin a bond to ipi- 
4U0CI a female to liveinffroBtHutioA withhim, 
it) and after age had promised to pi^^ the* sum 

{$) Cocksbtot V. BeofiU, 2 Xr* 766, Fei: Aebhurstt J. 
^ Str. 690. 1 Ld. Raymd. 339. post, c. v* «• 1 « 

(I) This aot would be equally void for a person of full 
age ; indeed, the acts whrich are void by reason of infancy 
alone, seem reducible to five» Account stated, warrant of 
attorney, will of lands, feoffment to jguardiaiis, (or acts. falV 
ing under the same objection as that,) and release of debts 
by infant executor* The ground on which these aaC& 
have severally been considered void, are discussed, ante,p» 
19. The rule here laid down is merely intended |:o'fiimiib 



m^^Kmed in f^^ Ixmd, that sam GoaM not 
have been recovered by wi&ott. 

The fifM act being abtolutely void, the te* 
eond could not be referred to it legally, b 
Iftw, the second beitig an independent rab- 
fttantial met, was in this instance without 
ediKOderation, and so not binding. Tlie first 
act, therefore^ was lAcapable of legal confir** 
toation, and coiisequendy absolutely void. 

Thtts too, where a warrant of attorney \k 
given by an infant, from the very nature of 
the abt, a repe^ion of it at full age is a new. 
Independent, and substantive act, requiring 
fto reference to the preceding aet, and per- 
\r6rm«d on sufficient considerattcm to stand 
lyitself; 

The same reasoning af^plies to an account 
stated^: and as it is clear, ^at neither a war* 
hurt of attM*ney given, nor an account stated 
by ah infant, can form a consideration for any 
act after age, they are incapaUe of ralifica^ 
tibn, and tWefore vdd. 

809 a will of lands made by an iitfant, if 
pul^hed After age, bears a new date, and h^- 
comes altogether a new instrument, the time 
of pubtfcaoon only being material, and hot 
the time of transcription. 

It follows too, from the rule laid down, 
that acts which are capable of ratification, and 
therefore only voidable, become void when 
deprived of that capability. 



a frikirUm by which voidable acts may be distinguishcfd 
from void ; but it does not always constitute the grtnmd of 
dietr bdlAg void, or voidable. 



48 iJJM cf [Chap. If. 

Hms a party of full age is generally allowed 
to confirm a feoffment, made by him when 
an infant: the feoffment of an infant, there* 
fore, is in general only voidable. 

But on account of the obvious consequent 
ices to which such a permission might lead, a 
party of full age is not permitted to confirm 
a feoffment made by him while an infant, to 
his guardian : the feoffment, therefore, of an 
in&nt to his guardian is atoolutely void. 



C *9 '] 
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By whom, oi wkfit Time, and in what Manner^ 
VoidaUe A(i$ are to be Avoided. 

The privilege conferred by Law on Infancy, 
Is a personal privilege, of which no one can 
take advantage but the infant himself ; and 
therefore, though the contract or deed of an 
infant be voidable, yet it is binding on a per- 
son of full age.(fl) The indulgence which 
the law allows infants, to secure them from 
the fraud and imposition of others, can only 
be intended for their benefit, and is not to be 
taken advantage of by persons of riper years, 
who are presumed to act with sufficient pru- 
dence : were it otherwise, this privilege, in- 
stead of being a protection to the infant, might, 
in many cases, turn greatly to his detri- 
ment (i) 

(a) 1 Mod. 25. Leach's edition, (the fifth,) where all 
the authorities on this point are collected in the margin. 

■ 
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AMERIGAK CASES. 

(1) A minor being possessed of a promissory note pay-. 
able to himself, and not negotiable^ exchanged it with A. 
for a watch that was worthless. ; The next, day he ten-. 
dered the watch to A. and demai|Bed the note, to neither 
of which. A. acceded. The mjfker of the note being in- 

* 8 
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TTiercfore) where an fftfant broij^f an ac* 
tipn on a contract for the sale of some grasi, 
the defendant Was not permitted to arrest 
|ud|^ent, oh the grountf that ihe phdntifT, be* 
ing an in&nt, the deftindanf was not bound 
by his agreement (l>) Soon a promise to ah 
iqiKnt tp dp siicH mi f^ct, in eonsfderation th«( 
the infant womispc||to pay such a suiPt i^ " ^s- 
unuipsit'^ by the infant, he had jut^ment, 
tl^qUi^ *We motficjy was not paid ; for thte 
(}qi)rt h^ld thftt the infant's promise was pnfy 
f ^dab)€i at \^ own e]ie0<»i, and not %% the 
^ctJton of hin> to whpip it WW mf»de.(c) 

Ufa m8^n of f«ll age, an4 a femaie of fifteefi, 

Ki^n^lse ip iiit^n^arry^ ai)d after request by 
T be mi^rries ftpQtb^r woniM^ m acUoii oq 
t|^ ^^s^ lf(^s fijgiiiQat him for t^e viplaticfn of 
'tlie <?Qntnwti for, although it wi« objeote^ 
t^ifi,^ this was <^ nudum pactum,^' andnotreoh 
prpi^al,^^ Hie man cou)d not compel h^r^ whU^ 
^n infant, (o perform l)f r pro^l^(e \ yet, being 
V49idi»bl6 as to hersc^ onlj^,%8 ^h^ find«i it for 

• f 6) Smfth ^. Bowfe, f Mod. «5. 
(c) 1 Keb. 1. 1 Sid. 41. Forest^rls case^. 

fanned of tlie transaction, and r«t«ivlng a discbarge frott 
the minor^s father, gave a new iiote for the debt. A» 
a^erwards passed the nc^ to B. asspHtig hiai if Woald be 
paid. B* sued the maker of the not^ in t&e Yiame ef ihe 
minoF) the original promisee, and the coUi<t'he)di%at the 
note was void from the rescinding of tbe( dotitt!act by ^ 



Mr lMii«&t> it dntt IjM Unfe, .N%«f Adl 

.ibB mftsit a»t linrAf in . an ^qn tf covd- 
jMDt, <liM fhe inid totrcnvitod . f<» ^nre ths 
^iafenclairt t(»ve« ycfArs^ iAdlbat tiis defiuidaol 
liftd^ ODv^Bwited to tescb her t^ sdog and to 
iiiaeey and. to fiad ra«m^ diiokjwasli^ and 
lodgjitf^ bot that the diafeidsBt) tnthia the 
liiB»» turned her out of the lurase, Asd dkLntit 
tcaeb Jier te sing and drnte^ Jt was olgeot- 
jtdi kk nrre^t of jndgan^ tbftt the covenants 
j^iag reiQipriOCaly ih^ the infant not bound I7 
liiir GOTenftQlyXNiitheF GQilid |he mistress be by 
h^e%4 But. tbei Cenft >^ that tbongh the 
.omtract mi^ be avoided as to the. iofint, yet 
jm bound ber wndrassy Who was of full age.(«) 

Fof the sdmo ifeasoos U seems agreed^ as a 
•■ gantnk tuld^/) tliat orfmehiit Ibe ui&nt him* 
jSfilfyOv Ms reliresehtatives, privies io blood, 
.wn avoid ik< voidabief^) conveyance made by 

{d) 2 Str. 997. Hok aad Ward. 

(e) 1 Sid. 44& 3 KtK M9f Fai;wbam v. Atkif»)i; if aA 
infant excbajf0s» wiib aaatber,. ^lad the oth^r .enteral the 
fifaBt mtgr b^^yi^ ai) assifse. — 1^8 E* 4, 2* 1 RolL Abn 73(l« 

(/) 8 Rep. 4% b. Whittingham^s case^ 

(g) For of a conveyance absolutely void^ all persons in* 
ISe^c^sted m^y take 9dt<i»nta{e, ps of tbe infant's feoffment 
ijf atiomeji ; which, being yoid^> tbe land will, if the iJoSuA 
di^ without heirs, come to the lord by escheat. (Whit- 
tbgbanifs <\^s^ sub finem«.) ^o, if tenant in tail with* 
in age^com^ ip as* % vouchee by attorney^ in a common re* 
CQV«r3^ he, ifx remaindv, may J^f^^ this fqr «Trop. (1 



. Ttei!iein«, if an infant sMfied in Jib^ make 
a feoffment, and die, bis heir ma^ enter: and 
ifiseised in^taM male, he make a feaff ment, 
and die, iHSiSon, fadiog heir gtoeroi andr 
speoal, may enter,(^) If the. infant r be at« 
taiated of felmiy, after the feoffiment, ^ the ia^ 
sue is driven to liis formedon^ ; . for fafe- entryj 
is not lawful in respect of his estate only, but 
of hishlood, whiehis oiirrupted.(f) 

And if such infimtitenantin tail,* have mo 
sons but only daughters, his forothei\^ beihg 
special heir ^ per forman doni,'' made^to his 
fisher, may avoid die feoffment, because he 
\% privy in Uood, and has the land ordy by 
d^Bcent(/r) 

But this privilege. of avoi^bmoev attadied to 
the infant and his privns in blood, k; only co^ 
exteiMiiine v4th liie ^infimt^a: estate : .diereibre^ 

If an iQ&tiit te tenant dn tail, and maka&a 
feoffment in fee, snd dies without isaue, his 
collateral heir cannot enter to avoid this feoff- 
ment : for^ although by Im feoffment be gave 
fee-^imple, yet when he died without issue^ 
nothing descended to the heir, in respect of 
which he coiild enter. So, if lands be given 
to one, and the heire female of his body, and 
he has issue a son, and makes a feoffment in 

Roll. Abr. 765. Bridg. 75. 1 Roll. Rep. 301. Cro. El. 
7S^. Palm. 123. Allen 75.) 

{h) 8 Rep. 42. b. 43. a. 

(t) Co. Litt. 387. a. in Whktinghain's case, 8 Rep. 42. 
and Palmer 254. it is said the issue may enter. 

(fc) 8 Rep. 43. . % 



fea, rad Ae»\rilhiiiRagB^ i?vftliDUt iarae iEMfiOe, 
tlw son shall not e&ter sin this ease for ibe in« 
fmmj^ b&Qam&e no right dttceOBiled. to kin. 
8% if an iiifont te tenant ^<pnr aoteri vie^'' 
and makea : a ft^ifment in fee^ md: ^ eeataj 
que 'ide,!MMe^ the infant^ or his heir, shall 
never emtcr* «|ion(the feoffee^ but he in revor^ 
stonier reniainder.(l) 

. And privies in lestaie flball not take ad^ 
lEiaaiti^tof tbe act^aninftnt : tberefiMre^ 
• If donee in tail, withiii mgt^ make a feoff- 
maht in fee^ andn&e "ivithottt issue^ the do^ 
nor simll'fiot eBter,(m) . becaiue there was* 
privity . t>etween tfai^ only in estate, and 
no right of entry accrued to the dcwor by the 
dbathiiif the don^. 60, if two joint tenants 
be in fee, within age, and one makes a feofil 
ment in fee of bis moiety, and dies, thesorvi- 
wrouinot 'enter, byraason (tf the infancy of 
bis con^anion j^ for, by bis feoffment, the 
jc^ture was served, so long as the feoffment 
remains in force ; and therefore, in sudi case, 
the heir of the feoffer shall bare ^^dum fuit 

,(/) 8 Rejk 43. 

.(rn)lbid. — In Palmer 254. Doddridge^ J. thought the 
donor might enter, because he could not bring a*" forme- 
don," and therefore without entry, would have no remedy. 

But it does not appear why, in sjuch ca$e, the donor 
should not bring his ^^ formedon.^ If he could not bring 
it, because or while the feoffment of the infant was voida- 
ble ; yet there i^eems to be no reason why he should not 
bring it ; when, by the death of the infant without issue, 
the tprtious feoffment was confirmed, -or at least past 
avoidance. 



M lMt» 4f [Chat. 

but if two joint tenanto lie fritt^i aff^ mA 
ibitj jok|)ki flf fsbffihetft^ m amh ttsey a. juiot 

i^ht reiMdlM in tbtv^^Mid^ttore^Miej i£aM 
4te8) tbe ifi^t Ahafl tanfivoi; tbeiMnrifor 
shall have tibe right of the laiid as from^tbe 
fitot'felSlfev ; .and titayietttatviii V0ipicit<ofithe 
right acicruttd to Iiiiii.(r2») ;u . 4 .^ 

If M fofimt sie&ied in right ofifaia: jvife^make 
^ fboffiHient^ami itte, bis lieiiiaainiat«irt4rrlxi- 
toMBe <n0 bright dciaeenda' tehin.rbot- iimci- 
"tmioh aB 4be banon^^if He iiad Iki^ mi^ 
^▼e «iit0f ediAirigbt of (taia #ifiri (Md);, aadfitot 
in respect of ahyiHg^iariliablwhfiliiielfdiii^^; 
(he wiis^ (even b^ore the sa iL 8/ c. S8.) 
might, in sneb case^ have altered m her 01m 

9ut if the feme, being only tenant In HaH, 
lite bavmi within, i^, had ,n^utera gift in tvi to 
another, ky which the bacon ^nn^d a^w re- 
veisioB In fee^ and died ; the wife might en- 
ttTyQv tii^e hejbr.of the baron^ wiiohad a new 
cefversion 4^s«ended to Bin. : But if the heir 
entered^ as it could oidy be to defeat the tail 
^ven by the infant, his estate vanished ; and 
by operation of law, the feihe vfd^ imooied^ate- 
ly seised of her old qstate-(») . 

If there be a tenant for Ufe> remainjcler to an 
infant in fee, and they two join in a fine, the 
infant may reverse the fine as ta hunddf^ but 
it shall stand good as to the tenant for life ; 
for the privilege of the infant tthali not ren^ 



derttaeiavt- of Ifae teaiM'tWilife, who iriB'flf 

PrwievinUoir^ aa tte lord- bjr: oMlMfit, tue 
«^«iffl]rlHea|nhietBt privtecinr«8tftte^ of av«Mi- 
if^'tiodimtyaneeiviKle tig^ an*iHbnt ^-tiawt^ 

If Aft' ii^at nntkB & ^offment, amL ^Ovwithr 
out tn»r, the lord shall nott avoid iti(r) 
< > The hair ion^'ezdeiHtMr, 'aned- on the wfaiit^s 
b<ind^*iiM||navfad.it by (dodiiig th0jIlf(kac7^of 
dMTobligor.:. The Iwio is privyin biood^ tnd 
the 'execvlor standi exastly hi his testtrtorHi 
';^ab0:| ahdihoilh avoM thf < imtniiBeiil in re- 
:apefct of the aMateiMnwmittfd. 
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Comeyane^^ and other matters of Record'-^ 
i Fme—Begoti^y — Statute — Recognizance. 

t. As^Q tbe titmi and manner of avoidlog 
vaida^lilie Ac% Ve must obseiTe, that the in- 
font's pnvilege pf alvoiding acts performed 
with judicial solemnity, and constituting mat* 
tera of tecOrd, (as firies recdven'es, statutes, 
recognizances,) is mu<ih more limited than Ms 
privilege of avoiding matters '<^ fen pais,«^ as 
"they aretaHed t or acts not judicial. 

The^fbrmer, therefore, can only be avoided 
by the infant hhjiself, and dtiiing his mirtori- 

^ (^llMtiill6.S17. «Sid«5^. 8iJ0p.lS»> .3 Burr* 

(r);8.ii^« 44« . Bm |D this <ase, it appeo^ing thai tiio 
le9$QQ»t of Ihe infant was made fy attorney^ and so abso** 
lutely i^tfai court rMbhredttmt ^ land should escheat. 
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tbougii tUjB ju[ij§p& pt^t BAt to'adra^ tbe «». 

the judgment of the Court, it shall foiimiir 
b|pd ium, fj»4 his iTApiiQMQ^tiiieit oiilidaiihe 
avoids U^li^iag^misiiiMMnt^ ;; <tiiat<tite£iaDri; 
hyi m^c^, ^■^.ide$(|!nyM jIlfe,'aio:<3^ 
And:tb^ iBlaAtcs^iiQpljt firciiLfipittiawittaelilci^ 
i'erie^ J^ywjdt^oij&nefur^tJmtitl^iQmtlaKtiila^ 
be ;va,c^tp^ ivUh.,tN iWlMiiMteinaiit^'itturtill 
wa^en,t^i:f5dti5iV>.(^)-.i !•,■••! of •».; r-.'-i 
, Tb^c^d^f Jl'.jiiA ip&{H4iiffelita caniiDtbiiire- 
cdYerj^4,i9.,w^f:^M,/90fla«^aiK]Hss:i^ 

i^becaii9i9 it, h.prTm<lJ^) yot^tiilAirSaliiai^ 

* • *'•'•*» PI IK' * fl 

-(5) Co, Lit; 380, * Moof, ;$. 2 Roll, Abr, jijs. ,,2 Jfcc^ 

4%^'- % Bulstr. 3ib.' ' '12 Rep, 122/ Y^Y. 155. ] ? Idi^ 

2l9. '**Bot ifj after ihspectiop and proof, he die§ befor^etie^ 

fifb ^ ljeverse3/-^tW lieK* •may reverse it ; W* the C9t|ft,f 




Ki)'Ott. IiftJ 3«li miisUh^) .I'Roft. kbV. riJi; 742.^ 
2pj»it[Abi-;84fl/./IOtfte^*i|» ^. =€W>.W: '47K' Crd.^ 

Saund! 94. " Vcro. 461. 2 Sal^* 567. . . 

(») 1 Roll. Abr. 742. St)^lr246: 'But if an iniapt ap- 
pear hy a(^omf5,ari3 suffer a recovery, it may, for .this er- 
ro#, be ipevet^rf 'affer tlie mfaril cOrfies of age ; because it 
shall be tried by the country, whether the warrant qf at- 
torney was given under age or not ; and not be tried by 



tie cuaiM thtet into the land, and avoid if by 
entiy; before he has reversed it by a writ of 
error ; f<» judgments are not to be subverted 
by matter ^ en pais," without matter of re- 
cord. 

But if a feme covert, being under age, le- 
i^ea a fine which she afterwards wishes to 
reverse, she may be brought into Court by 
^^ Habeas Corpus," in order to her inspection ; 
and it seems the fine may be set aside on mo» 
tion, for the husband may not be willing, nor 
permit her to proceed by writ of error.(y) 

And if an iiifant brings a writ of error to 
Teverse a fine for his nonage, and his nonage, 
after in^iecdoA, is recorded by the Court, but 
before the fine reversed, he levies another 
fine to another, this second fine shall hinder 
him from reversing the first ; because the 
second, having entirely barred him of any 
^ht to the land, must also deprive him of 
all remedies which would restore him to the 
land.(z) 

It is laid down too in ]Moor,(a) that if an 
infant levy a fine, and the conusee render to 
him, either for life, or in tail, that the infant 
shall have no writ of error to avoid this fine ; 
because the reversal of Ibe fine being only to 

inspection of the court, like the fact of nonage* 1 Lev* 
143. 3 Mod. 309. 1 Sid. 331. 

(jf) 3 Vent. 30. 1 Mod. 346. 3 Lev. 36. 

(z) 1 Roll. Abr. 788. sed qusre ; unless the second fine 
were levied after age. 

(a) Moor, 74. 

9 
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restore Mm to the land he^ piuled i#th by the 
fine, it would be fruitless to give him a wjit 
of error, since he could ntit thereby be re- 
stored to the land which the very fine he 
would endeavour to reverse, had before.giveii. 
8ed qusere ; for the object of the reversal of 
the tine must be to restore him to the same 
estate in the land, as well as to the land itself. 

But where an infant acknowledged a fine, 
and the conuseea omitting to have the fiiNK 
engrossed until be came of age, in order to 
prevent him from bringing a writ of error, 
the Court, upon view of the conusance pro- 
duced by the infant, and upon his prayer to 
be inspected, and his age examiiied, recorded 
his nonage, to give him .the benefit of his 
writ of error, which he must otherwise lose, 
his nonage determining before the i^ext 
term. (6) 

The infant can avoid a statute or recogni- 
zance only by " audita querela," during h|s 
minority ;(c) for these contracts being enter- 
ed into under the inspection of the Judge, 
who is supposed to do right, the infant can- 
not aver bis privilege, but must reverse them 
by a judgment of a superior court f which, 
by inspection, bath the means to determine 

(6) Moor, 189. Cro; Jac. 230, 1.. 

(c) Moor, pi. 306. 2 InsU 483. 673. Co.. Lit. 31^. 
Keil. 10. 10 Rep- 43. a. Dy. 232. F. N. B. 105. Noy. 
16^ Cro. Jac. 5. 2 Roll. Abr.>7. 2 Bulstr. 320^ 3 
Mod. 229. The infant may bring an ^^ audita querela,'^ to 
avoid a statute, although it be not certified or returned in 
an J court. And. 228. 3 Bulstr. 307. 



"Xi^hftther the inferior jurisdiction has doiie 
right or no. 

If A. being within age, becomes bail for R 
*nd after two « 8ci. Fa." and " Nihil" return- 
ed Jadgnient is giren against A. he may avoid 
the recognizance by ^< audita querela ;" and 
the judgment npon the recognizance shall be 
4ivoided of consequence.(rf) Where an in^- 
fant bail, taken in execution, brought an ^^ au- 
^ta querela," and moved to be inspected, 
the Court, as a matter discretionary, refused 
to admit liim to bail until he corroborated his 
•allegation by the oaths of witnesses ; which 
he, having done, and* the copy of the renter 
where he was born being produced, he was 
dischai^ed: if he had brought his » audita 
querela," before he was taken in execution, 
he must have had a supersedeas of course.(^) 

But if an infant^ bring '' audita querela," to 
reverse a recognizance, and the judges, upon 
inspection, find him within age, adjudge the 
recognizance avoided, and discharge the in- 
fant; and the conusee afterwarcb reverses 
the judgment in the " audita querela," forer- 
tor ; the infant, after his full age, shall have 
no new " audita querela" to vacate the rec(^- 
nizance, though it once appeared to the judg- 
es that he was within age when he entered 

(i) Yelv. 155. Cro. Jac. 646. CJo. Ent^ 67, 88. 

(e) Carth. 278. Lloyd i?. . Eagle, where a judgment 
has been fraudulently signed against an infant, it seems 
his remedy is by action of deceit against the attorney, 
rather than by ** audita querela.'' Crb. Jac. 694. 
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in^ the Goirtract ; and the reason is, beeai«s« 
the party, in so case, after his foil i^, can 
set aside the statute or reao9iis(ane&(/) 

Aiifl if an in&nt bargain, and sell his hffids 
by deed, indented and eiirolled, yet may he, 
^t any time, avoid the bargaan and sale, i^ 
plowing. Qonagi^; Ion, MMtwithstandiBg ^ 97 
H. ,^. c .16.. makes the enrolment in a eourt 
of refprd a^qesaary to oom^fie the oonYey' 
anoe, yet th^ bfu>gaifioe d^ns by H^ deed at 
common hw, which was^ and^tUl is, defeaaa*' 
bk by noHSge.(^) 

' •'•.'■' . ' « 

If an infant iQake a feoffment, he may avoi4 
it by entry^ either with^i ag^^or at jfull {^e j 
ftnd if he dies, his heir may enter or have a 
^'dum fuit ]^£ra fiatateiR." ^ The feoffmeot 
being a conyeyapce, perfiXrmed with nuiah 
greater solemnity than any ;Other, the io&iit 
caiinoti as in the casj3 ot ^ leas^(/i) surren^ 
dc^, gr^nt, *J9t(i). have m assize,, or bring 
trespass, before he ha^^ avoided the feofiinenl 
by enti-y i(k) tot it is. to be presumed, in fa- 

(/) f And. 25. 228. N. Bendl. 80. pU 125. Dy. 2S2. 
pU 9. Moor, 75. 460. 2 Aud. 158. 10 Rep. 43. a. Noy. 
!6. Yely. 88. 2 Bul^tr. 32a F. N. B. 105. 

(g) 2 Inst. 673, 

(h) 18 E. 4. 2. 

<t) Cix>. Car. 103.. 2 Roll Abr. 128. Show P. cases, 
153. Carth.436. 

(ft) Bro. tit. Disseisin, 63* Secus, if the^feoffinent were 
made iy aitarmj/. 
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TOurof Sttbh a solemnity, that tile adsemMjr 
of tbe pais then present, would have prevent- 
ed it if tbey had perceived Ms nonage ; and 
therefore die feoffment shall continue until 
defeated by entry, which is an act of equal 
notoriety. 

But though the inftnt may avoid his feoff- 
ment by entry, during his nonage, yet he can- 
not have a ^ dum fuit infra setatem^' till he 
cdBies to bis fuH age ; for he is allowed to 
enter, that he may save to himself the profit 
in the mean time, thou^ sudi entry, i)eing 
the act of an infant, seems to be as vmdabk 
at full age, sis his feoffiment i(l) but if he were 
to recover in a writ of ^ dum fuit infra nta* 
tenf,'^ the judgment would Und his election, 
and therefore it can only be brought when he 
comes 6f full age.(m) 

if husbmd and wife are both within age, 
and they, by indenture, join in a feofffaient, 
and the husband dies, the wife may enter, or 
have a <' dum fuit infra statem.''(n) But if 
she were of MI age, she shall not have a 
*^dum fliit infra setatem'^ for the nonage of 
her husband, though they be but one person 
in law ;{n) obiter, ^ she were within, and the 
husbana of full age.(p) . 

(2) And consequently the feofiment st31 continues ca- 
pabit of confirmation at full age, notwithstanding such 
entry. 3 Burr. 1794. 

(m) F. N. B. 193. Show. P. caseft, 153. 3 Burr. 1808. 

(n) Co. Litt. 337. F.. N* B. 192. 

(o) Com* Dig. Enf. c. 4. 
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If two joint tenants, being within age, make 
a feoffment, though they may join on an en- 
try or a writ of right, and though the survi- 
vor, if one die, may avoid the feofiVnent, by 
either of those two methods, yet they cannot 
join in a " dum fuit infra 8ctatem."(j?) 

Conveyances in Pais. 

8. As to all other conveyances in pais^ 
(except feoffments,) whether in fee, tail, for 
life,(9) or years,(r) it seems the infant, or his 
representative,(s) may avoid them by tres- 
pass, assize, or entry, within or after age ; or 
by '' dum fuit infra setatem,'^ after age, or 
death within age \{q) and this ^^ dum fhit infra 
^tatem'^ lies in the per^ in the per and cm^ or 
in the post.{t) 

A surrender of a copyhold estatc(t^) may 
be avoided in like manner. 

If the heir, within age, assign to the wife 
more land in dower than she ought to have, 

(p) Co. Lit. 337. F. N. B. 192. Because^ (says Lord 
Coke,) the nonage of one, if not the nonage of the other, 
by which is meant that infant joint tenants cannot have a 
writ corresponding to the " dum fait infra aetatem,'' of an 
ordinary party, because the verb in the writ cannot be 
changed from singular into pluraL 

(q) Vide ante,, p. 

(r) Com. Dig. Enf. C. 4, 5. F. N. B. 192. Cro. Car. 
103. 1 Roll. Abr. 730. Shaw. P. cases, 153. Carth. 436. 

(s) 18.E. 4. 2. 

(0 F. N. B. 192. 

(ti) Cro, El. 90. 1 Leon. 95. Cro. Car. 103. . 
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be himse^If shtfU have a writ of admeasure- 
roent of dower, at full age, by the commoii 
law ; so, if after such assignment, the heir 
die, his heir shall have such writ to rectify the 
assignraent(2;) And if the heir, within age, 
before the guardian enters, assigns too much 
in dower, the guardian shall have a writ of 
admeasurement of dower, by the statute of 
W. 8, c. 7. though the heir, in whose time 
the assignment of too much was by the guar- 
dian, cannot have such writ till his full age ; 
because, till then, the interest of the guardiaa 
continues.(^) 

Deeds in general. 

4. Obligations, and deeds in general, may 
be avoided at any time, by pleading nonage ; 
(z) but it must be specially pleaded, and can- 
not be given in evidence under the general 
<<non est factum ;^'(^) because these deeds 
have an operation from the delivery. (a) 

Parol Agreements. 

5. Parol agreements, or contracts, may be 
avoided within or after age, by pleading the 
general issue, "non assumpsit,'' and giving 
infancy in evidence under it. (ft) Infancy may 

(a?) F. N. B. 148. Co. Liu 39. 2 Inst. 367. 

(y) 3 Inst. 367. 

(z) Com. Dig. Enf. C. 5. 1 Salk. 279. Ante, chap. 2. 

(a) 3 Burr. 1805. 

(b) 2 Lev. 144. 1 Salk. 279. See the reason ante, 
page . 
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idso be specially pleaded(c) in ibis action ; 
and payment of money into court will not 
preclude a defendant from availing himself 
of nonage,(d) because the money may have 
been paid into court for necessaries. 

(c) « Lev. 144- Sclw. Ni. Pri. 1S7. 
(iQ 3 Esp. N. P. C 481. a. 
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CHAP/IV, 



Of the ConprmaHm of FoidiMe Aefy. . 

YI^HERB the act of an infknl is apparently for 
his advantage, a very slight admission, after 
he comes of age, will enure as a confirmation 
of such act ; and this, for the plain reason 
that the privileges attached to infancy being 
intended as a general protection or shield, 
shall not operate as a weapon, enabling indi- 
viduals capriciously to • attack the interest of 
others, or procure to themselves unfair ad* 
vantages, (a) 

Thus, the purchase of an infant being only 
Toidable, vests the freehold in him, until he 
disagrees thereto ; and his continuing in pos- 
session after full age, is an actual confirmation 
of the purchase.(6) ( i) 

(a) It is pi;ecisely on the same principle that a party^ 
kaving it m his power to plead the Statute of Limitations 
to a debt, loses that privilege by the slightest acknowledg- 
Bdent of the charge. 1 Salk. 29. 4 East. 599- 

(6) Co. Lit. 2. b. 2 VeoL 203, 



AMERICAN CASES. 



(1) Where an infant made a mortgage of bis lands, and 
after coming of full age, conveyed the same land subject 
to the mortgage, this second deed waS holden to confirm 
and make good the mortgage. Boitdn Bank v. OutmUr'- 
ktin ttal. 15 Mass, Rtp. 220. 

10 * 
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S«^ if tie make an exchange of lands^ and 
continue in possession after age, he shall be 
hsmA by it(c) 

An infant takes a lease for years, rendering 
ceat wbish is in arrear for several years, and 
after age he Qontlnues the occupation of the 
land ; tiiis makes the lease good and unavoid- 
j^le, an4 by coiise^uence, U^e lessee chfirge- 
al^ with all the arrears Incurred duiipg his 
jninQiity.; for. though at full age jbe. might 
hare .d^^^99^^ fron^ his beu^g^n, and thereby 
h^vp a¥oi4€^d paymentoftne arrears which 
Uie k^or suffered to iucur during, his minori- 
i^, yet his ppntinuan9e ija ppssessloQ after full 
ag€S9 ratifies and affirm^ the cpntract^^ imtio^ 
aw fio gjivc^ i»medy for the arrears of rent ia- 
curredfrom the time of the. cpntrapt made (rf) 

So, an infant having made a lease for years, 
40d havii\g ^t fuU age s^id to the lessee, '^ fiod 
^ve you. joy of it ;" this was holden by Me|t4 
a gpQd ^^DBtfirwUon of the lease. j(e) being a 

(c) 2 Vero. 225. ' Co. Uti 51% b. > ' ■- . * 

(cZ) Cro. Jac.'3fi0« Ckidb; Ifia 2 Bal$t|% j69* 1 Rf^li. 
Abr. 731. '* 

(<•) 4lieon. 4. 
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AHElUcAN Cjfsl&S. 

A deed x)f conveyance df land bdng'i»«td^ to an infant, 
a mortgage qf the Bame being made at the same time tjy 
the infant to the {grantor, it is ^p affirm$ince of the contract 
if the infant continues in possession after he arrives at full 
age or if without actual possession he bargains and sells 
the same land to a stranger. Huhhar^ and ah v. Cum* 
mmgs* Vol. 1 Maine Reports^ 11 Roberls v. fViggin^ 1. 
«A/V» Hampshire Rep* 73. 



feci**;] Tn/dttetf, ^ 

timtA eompllment to express assentt afoA ap- 
probation of what is done. 

A wotber, m guapdian «r> Mer elllldpdn, tvfio 
we^e all inMt9, granted s^bufldfhg lease' of a 
part of their estatct fbr 41 yettr^^ her dd;^ 
son, about nineteen years of age, joined with 
her in makitag the lease, and eorenanted that 
tile lessee should have q^iet enjoyHi^ttt, aiiA' 
diat the rest of the children) fHien 6f age, 
dhould confirm ^e lease t the iMdrtft aB ar- 
riveid at age, and accepted the rent under this 
lease, after the youngest came of age : they 
then brought their ejectment agi^nst ibt les- 
see, who thereupon filed his bill in the Court 
of Chancery, to have tl^e lease established, 
which Lord Hardwicke decreed upon liie 
ground of the acceptance of rent after foil age 
' of all the parties.(/) 

There is one case, in which an infant havw 
ing sold a term for years, and reetived fpart 
of the money after he came of age, was allow- 
ed notwithstanding to avoid the grant : be- 
cMse the contrail was considered absolutely 
void, and so incapable of ratification<(gr) It 
appears, however, from the current of author- 
ities,(A) that such a contract is only voidable, 

(/) Smith D. Lowe, 1 Atk, 489^ 

(g) Dals4 64. 

(h) Chap. 3. supra. If the infant had brought (within 
or after ag^) an actbn of debt against the purchaser, the 
latter could not have pleaded the vendor's nonage. (IB E. 
4. 2. ante,) such an action brought after age would 
dearly have been an affirmance of the sale ; which could 
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and not vci4 ; if so theopdy rapoirted gromd 
of the decision is entirely taken away. . And 
it has be^n ruled in Cbaaq^iy, that if an infiint 
make an agre^meiit) and: receive int»«st un- 
der, it, After he CMnes of age, he shaU be bound 
byit(») 

(|B) If an in&iit enters into an oUj^tionfor 
paym,ent of nioney, and being of fiill age pro* 
misQs to.pny) this iHt>nii8ie.is good^ and shaH 
bind biin,(^) or Us exefutor^/) though if be 

not therefore have been void, for a void act is as one that 
never existed, and so quite mcapable of coniirmatic)n< 
(0 1 Vera. 132. ' ' 

' (fc) 3 Leon. 164. Edmond's cage, 

* (/) 4 Leon. 5. Barton's case. The case of Stone t.' 
W1tIiypooll,H(Cro. Eliz. 127. 1 Leon. 114. 4 Poph. 178. 
Latch. '21. Owen, 94. 1 RdL Abr. 13.) was that of an ex- 
ecutor sued on a promise to pay the debt of bis infant tes**^ 
tator, who nothaving lived to ratify his contract, was in 
fact never chargeable, and so no consideraiion could exist 
for the executor's promise. In the case of Morning v. 
Knop, (Cro. Eliz. 700. 1 Roll. Abr. 18.) the party of full 

• 

^ made no substantive promise to pay a debt contracted 
in infancy, but only a promise to pay in consideration of 
forbearance. Now as the party, not having made suck 
substantive promise, might have defeated the action against 
him, by pleading' his nonage, forbearance could be no con- 

AMERICAH CASES. 

(2) Smith r. Mayo, and al. Ex'rs. 9 Mass. Rep. 62. 
Hussey and al. u. Jewett, Exr's. id. p. 100. 

If a grantee being an in£aint at the time of the executiM 
of the deed, continue in possession of the land after his ar* 
rival at full age, this is an affirmance of the contract. 
1 Maine Ilfp. 1 1 . 
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hftd not made mch promise he might have 
irToided the obU^tion by plea. But when he 
93 unwarily entrapped, immediately on com^ 
ii^ of ai^, into a rati^ation of his acts while 
an ini^Qt, e<|tiity wiU relieve faim from such 
ratification, (m) 

So when the defendant nnder age borrow- 
ed money of the phtintiiT, and after fidl ag^' 
promised to pay him, this was held a good con- 
sideration for the promise, and the defendant 
chargeable.(n) 

And where goods (not necessaries) were 
delivered to an infant, who after age promis-^ 
ed to pay for them, this was held a rat^ftcation 
of the contract, and binding on the vendee.(o) 

So a promise after age will ratify a barese** 
curity for a tturd person, given by the in- 
fantile)* 

sideration for the promise ; and the consideration specifi- 
ed having failed, the promise became in consequence void* 

(m) 2 Atk. 34. Brook r. Galley. 

(n) Comb. 381* If he promises after age, to pay whe« 
he is ahle^ the plaintiff must pcove ability; but ostensible 
circumstances are sufficient, 3 Esp.. 159. and the promise 
must not be made under duress, or ignorance of the privi- 
lege of avoiding the debt, 5 Esp. 103. But as to the latter 
point, see 1 2 East, 38. , 

(o) 2 Str. 690. Southerton v. Whitlock, 1 Ld. Raymd. 
389. But a replication of a new promise after the defen- 
dant comes of age must be supported by evidence of an 
etsprtfs promise ; and payment of part of the plait)tiff 's de- 
mand is nol tantamount to evidence of a new promise. 2. 
Esp*. N. R C. 628. Thrupp v. Fielder. 

(/I) 2T. R. 7«6. (Per Ashhurst J.) If in an action, 
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• Also, It is sa(U to have been ciecreed in 
Chancery, fliat if an infant borrows a sum of 
money, for which be ^ves a bond, and devi- 
ses his personal e8tate,(4!) (being of snfiicien^ 
capacity) for the payment of his debts, particiu 
larly those he had set his hand to,, thk bond 
debt shall be paid.(r) 

Here we have a confiriiiatton ol a roidable 
act, by connecting it^ even durinig inftucy; 
.with an act aDowed to be valid; Had the case 
been otherwise decided it would aitogether 
have defeated the power which ^Aie nfant af- 
ter a certaia^age(^) poseeMes, fredly Mb dbpose 
of personalty by testament. 

And where an in&nt desired that lands^ 
subject te a trust for payment of younger 
children's portions, might not be sold, and 
offered by his answer in Chancery, to settle 
other lands for raising the portions ; it was 
holden that he should be bound by the offer 
made by him in bis answer, if the other side 
were thereby delayed, and if the infant did 
not, immediately after his coming of age, ap- 
ply to the court in order to retract his offer, 
and amend his aDswer.(/) 

the defendant deny the ratification after age, the proof of 
infancy lies on him; (1 T. R. 648.) and if the original 
transaction be not perfectly fair, and the party be entrap* 
ped into ratification, immediately on coming of age, eqoity 
will give relief. (Brook v. Galley, 2 Atk. Si.) 

(5) See post, 

(r) Abr. Eq. 282. 

{$) See post, 

(0 2Vem.234. 
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It will have sufficiently appeared in the 

preceding chapter, that acts which are only 
voidable sub modo^^u) will be considered as 
confirmed, if not avoided, in the time and 
manner prescribed by law, . And if an infant 
deliver a depd wi^un age, and after age deli-^ 
ver it again, this second delivery is void ;(x) 
for the deed taking effect as to some intents,^ 
from the first delivery, cannot be allowed to 
take »nj from the second, aod so have a 
iJouble operation.. 

"fyn) As fines, recoTi?ries, recognizances, &€• 
^) SRep. i& 1^. Bolter ^v4 Baker^s ease. 
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Q^ tphe^ an Infant is cafoMe^ and What i$ 

binding on him. 

Miserable ladeed, say? Lord MaosMd, 
(a) must tlie coniiition of minors be ; exclud- 
ed frMn the society and commerce of. the 
world; depriYed of necessaries, edueatioB^ 
^nployment, md many advantages ; if they 
could do no binding acts. Great inconven- 
ience must arise to others^ if they were bound 
by no act The law therefore, at the same 
time that it protects their imbecility from in- 
Jury through their own imprudence, enables 
them to do binding acts for their own benefit ; 
and without prejudice to themselves, for the 
benefit of others. 

Capable of Offices which do not concern the 
Mministration of JtisticCy as Park-Keeper^ 
Forester^ Gaoler^ l$c. 

It seems, therefore, that an infiint is capa- 
ble of such offices as do not concern the ad- 
ministration of justice, but only require skill 
and diligence ; and these he may either ex- 
ercise himself when of the age of discretion, 
or they may be exercised by deputy, such as 

(a) 3 Burr. 1801 • 
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the offices of park-keeper, forester, gaoler, 
h^cQ}) The statute of Westminster, 8. c. t !• 
extencb to an infant gaoler, so as to charge 
him in an action of debt for an escape of one 
In execution.(c) 

QT Granting Copyholds^ as Lord of the Manor. 

s. If an infant be lord of a manor, he may 
grant copyholds notwithstanding his nonage ; 
for these estates do not take their perfection 
from the interest or ability of the lord to grant, 
but from the custom of the mailor by which 
they have been demised, and are demisable, 
time out of mind.(rf) 

Of being Executor at Seventeen. 

3. At the age of seventeen an infant may 
be an executor ;(e) and if, under the age of 
seventeen, he be appointed executor, and ad^ 
hiinistration " durante minore setate^' be grants 
ed to another, such administration ceased at 
common law when the infant arrived at the 
age gf seventeen. (yj (By 38 Geo. 8* c, 87. 
it is continued to twenty-one ;) but before he 

{h) Plow. 379. 9 Rep. 48. 97- 

(c) 2 Inst. 382. 3 Mod. 222. 

(d) 4 Rep. 29. b. S Rep. 63. Noy. 41. 

(e) 5 Rep. 24. b. Hal. P. C. 17. and in such capacity 
he may acquit and discharge the debtor for as much as 
he receives, but he cankiot release a debt, for his release 
might subject him to a ^^ devastavit,'' and be prejudicial to 
•thers. 5 Rep. 28. Russell's case. 

. (/) Hob. 251. Yelve. 128. 5 Rep. 29. Godolph. 102^ 

11 
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9tiMi)ii» suoh age, hia eaiHiot assent to ategacy^ 
(g) and eyen then his assent will not bind him, 
unksB he have assets for debts ;{h) and though 
ber liiaiy administer at seventeen, it is said he 

cannot commit a devastavit till twenty-one. (t) 

» 

Gjf Marrying^ under certain restrictions. 

4$ By the S6 Geo. 3* c, 38. all marriages 
of infant without banns, or by licence, without 
consent of parent or guardian, (the infant not 
being a widpw or widower,) are void. But 
siit^t to this restriction, the age of consent 
tO' a marriage in an infant male is fourteen^ 
(A:) and in a female twelve ; but they may 
marry before ; and if they agree thereto when 
they attain those ages, tlie marriage is good ; 
but they cannot disagree before then ; and if 
one of them be above the age of consent, and 
the other under such age, the party so above 
age may as well disagree as the other ; for 
both must be bound, or neither (/) 

lliougb they may marry within the age of 
consent, yet if the wife hath a child begotten 
after marriage solemnized infra annos nuMes, 

(g) 5 Rep. 21J. b. 

(Ji) Chamberlain v. Chamberlain, 1 Ch. Cas. 257. 

(i) Whitmore v. Weld, 1 Vern, 328. See post, chap. 

8. 99. ' 

Qc) But though the parties at twelve and fourteen are 
capable of contracting marriage ; yet by the canons of 
1603, it cannot be done without the consent of parents. 
Smith V. Smith, 3 Atk. 307. 

(/) Ce. Lit- 33. 78, 79. 2 Inst. 434. 3 InsU 88, 89. 
6 Rep. 2a* 7 Rep. 43. 1 Roll Abr. 340, 341. 
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and is afterwardsv divoroed for radi 'v^idficUe 
sotemnization, the child is a bastard {m) Bat 
the parties are baron a«d feme, de faoto, eo 
that the baron before fourteen, or the wife 
twelve, may have ti^espass ^ de m^ilere abdue- 
ta cum bonis ^iri.''(n) If after tfee aege ©f 
consent they disagree by parol, and afterwards 
agree and live together, as man and wife, the 
disagreement is not binding, hut that they 
may well live together without any new mar- 
riage ;(o) aliter if the disagreemeiit had been 
before the ordinary (o) 

4nd if a man within the age of fourteeti 
takes a wife of full age, and after brings a 
writ " de muliere abducta cum bonis viri," 
making continuation of the action after fow- 
teen, this shall be an agreement to the mar- 
riage, so that it cinnot after be defeated .(/>) 

But though the party above age way as 
well disagree as the other, yet he* cannot do 
it before the other arrives at the proper age liq) 
also it is said to have been adjudged,(r) that 
if a man marries a woman within the age of 
twelve years, and the woman at eleven years 
of age disagrees to the marriage, and the 
husband takes another wife and has issue by 

(m) 7 Rep. 42. Kenn^ caie. 
(n) 1 Roll. Abr. 3i0. Moor, 741. 2 Aud- 208- 6 
Rep. 22. 

(o) Roll Abr. 341. 

ip) Ibid- 

(9) Co. Lit. 79. I«ord Decius and Mrs. K. Fitzgerrai'd, 

1 1 June 29, Car. 2. 

(r) 1 Roll. Abr. 341. 
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her, this issue is bastard ; jdie iirst marriage 
continuiDg notwithstaDding the disagreement 
of the woman ; for her <hsagreement, within 
the age of twelve years is void ; buthad the 
same woman after the age of twelve years 
married another, the first marriage tmd been 
absolutely dissolved, so that the husband 
might take another wife.(s) 

Of doing Homage. 

5. One within the age of twenty-one years 
may do homage, but he cwnot do fealty ; be-> 
cause in the doing of fealty he ought to be 
sworn, which, says I^ord Coke, an infant can^ 
not be.(<) 

Of taking Oath of Megiance at Twelve — €f 
being sworn as a witness at FouHeen. 

6. But an infant at twelve might take the 
oath of allegiance in the town or leet,(tt) and 
at the age of fourteen may be sworn as a 
witness.(a;) 

Of choosing a Guardian at Fourteen. 

y. At fourteen too he is out of ward of 
guardian in socage; and may choose a guar- 
dian.(y) 

(5) Ibid. Babington and Warner. 

(/) Co, Lit. 65. b, 

(u) Co. Lit. 78. b. Hob. 225, 

(«) 2 Hal. P. C. 278. and his tender years will not in- 
validate the testimony ; for circumstances of distress make 
as much impression on a young mmd as on an old one^ 
Smith V. Frei)ch, 2 Adc. 245. 
(y ) (Jo. Lit. 78. b. post, chap. • 
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Of disposing of Personal Property by Will : 
Male at Fourteen ; Female^ Twelve. 

8. An infant may dispose of personal pro- 
perty by will ; but there are many irre(k)neile- 
able opinions in the books, as to the earliest 
age at ^hicb be may do this ; the learnifig 
on the subject is thus summed up by Mr. 
Hargrave. 

Lord Coke states eighteen to be the age,(jz) 
though the reasons or authorities in favour of 
that time, do not appear ; others mention se« 
Tenteen, that being the age at which an ad- 
xbinistration during the minority of an exec- 
utor, determines ;(«) but this opinion was 
probably founded on an idea that our spiritual 
courts make no difference between the time 
for acting as executor, and the time for ma- 
king a will ; which is clearly a mistaken no- 
tion. However it receives some countenance 
from the decisive manner in which a late 
Chancellor of the first authority mentions se- 
venteen, aud the ambiguous terms in which 
}ie speaks of an earlier agf .(6) According to 
others, fifteen is the age for males, if the par- 
ty can be proved of sufficient discretion ; but 
we are not informed why, and the refore little 
respect is due to this opinion, if that can be 
deemed one^ which was in fact nothing more 
than a loose dictum.(c) Othere doubt whe* 

{z) Co. Lit. 89. b. 

(a) I Vcrn. 225. 2 Vera. 558. . 

iV) t Ves. 303. 3 Atk. 709. 

(c) 2 Tern, 4G9, 
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ther any time before tweoty^ne, is not too 
early; because none can be administrators 
till they have attained that age.(rf) The rea- 
Bons usually assigned for not granting adinin- 
fstration before twenty-one, are, that an ad- 
ministrator being appointed by statute, his age 
fihoidd be according to tlie common law, and 
tliat the statute of adminktration requires the 
security of a bond from the administrator, 
which an infat«t cannot give ; this latter rea- 
son against an infant's being administrator 
appears the most forcible ; but both seem 
equally inapplicable to the other point ; the 
power of making a will of personal estate, 
not being derived from, or regulated by any 
statute, and the giving a bond being foreign 
to the case of a testator. In Perkins, four is 
. said to be the age for making a will of perso- 
nalty ; but though this is the time mentioned in 
the old as well as the new editions of his book ; 
yet, as Swinburne observes, it appears to be 
an error of the press by omission of figure x, 
and most probably xiii was the age intend- 
ed (e) The last opinion on the subject, and 
that most to be relied on, tMstinguishes be; 
tween males and females making the testa- 
mentary power to commence in the former at 
fourteen^ and in the latter at twelve. At these 
Bges the Roman law allowed of testaments ; 
and the civilians agree that our ecclesiastical 
courts follow the same rule : and to them we 
ought principally Xq resort for information on 

(d) 1 Vern 326. 

(c) Perk. s. ^3. Swinb. Test, part 2. s. 2. 
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testamentary subjects ; because these being 
so peculiarly of spiritual C0iii»ance Uiey speak^ 
more ex tripode juridico^ than our common 

lawyers.(X) 

But the doctrine is not sustained by the 
authority of Civilians only. Some respectable 
eommon law booiis mention twelve and four- 
teen for the same purpose : prohibitions have 
been refused by the King^s Bench, when ap^ 
plied to, to restrain the ecclesiastical courts 
from allowing wills made at such early ages ; 
and there are instances in which the doctrine 
hath been recognized and adopted by the 
court of Chancery. (^) 

To conclude this point, it may be added 
that^ as on the oi^ band, the rule of the ec- 
clesiastical courts in holding twelve and four- 
teen to be ages at which males and females, 
according to the difference of sex, first have 
the power of making wills of personalty, 
seems now well established ; so on the other 
hand, it is in some degree consonant to the 
doctrine of our common law ; for, though 
that is silent as to the age for wills of person- 
alty, these being the subjects of a different 
law, yet it adopts the i^me standard of twelve 
and fourteen for other purposes, and, so far 
deems them the ages of discretion, as to give 
infants of those ages the power of choosing 

if) Swinb. on Test^ part 2. s. 2. 

(g) Off. of Eau c. 18* Shep. To«ch, 403. T. Jon. 210. 
2 Show. a04. Comb. 50. Free, in CJi. 31fi. Gilb. Eq. 
Jkp* 74. ^ 



9p Law of [Chap. V. 

guardians, and to presume that they are doli 
capaces, in respect to crimes.(A) 

Of disposing by Will of t fie Custody of his in^ 

fartt Child. 

9. Though a person under the age of twen- 
ty one cannot dispose of his lands, yet it is 
said that he may, pursuant to the statute of 
iS Car. 8. c, 84. dispose of the custody of 
his infant child, and that such disposition 
draws after it the land, as incident to the cus- 
tody.(i) 

Of declaring^ sub modo^ the Uses of a Fine. 

10. If an infant levies a fine, he is enabled 
to declare the uses thereof, and if he revers- 
es not the fine, during his nonage, the decla- 
ration of uses will stand good for ever ; for, 
though that be a pais, and all such acts an in- 
fant may avoid at any time, after his full age, 
if he do not consent ; yet, being made in pursu- 
ance of the fine levied, which fine must stand 
good forever, (unless reversed in the manner 
which has been mentioned,) so will the de- 
claration of the uses too.(A:) But an infant's 
sealing advantageous marriage articles, jointly 
with his father, is not sufiicient to declare the 
uses of a fine and recovery which he suffer- 
ed after age, jointly with his father.(/) 

. (&) 1 Hal. P. a 23. 

(t) Vaugh. 178. . 

(fc) 2 Rep. 58. a* 10 Rep. 42. Moor, 22* Dais. 47. 2 
Leon. 159. Gouls. 13. Jod. 390. Winciu 103, 4. 

(0 3 P. Win's. 3P6% .Nightingale t, Ferrers^.- Vide 
Hales V. Rislej, 3 K«b. 326. 759. 818« 
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(y accepting Jointure to bar Dower. 

11. It is BOW settled that a female infant 
may bar her dower by consenting to a join- 
ture in lieu thereof, agreeably to 27 H. 8. c* 
1 . (m) But it seems absolutely necessary, to 
support such a settlement, that it be made be- 
fore marriage.(w) 

Whether or no equity will compel the per- 
formance of an agreement entered into by a 
female infant with respect to her real estate, 
ia consideration of marriage, must depend oa 
the competency of the settlement made on 
ber, and the leaving of issue.(9) 

Of executing a simply Cdlateral Power. 

i s. In one case, an infant having covenan- 
ted to setde his estate on marriage, according 
to a power vested in him, but having ^ed be- 
fore full age, the remainder mian was com- 
pelled to perform the covenant (p) But in a 

(m) Earl of Buckinghamshire t^* Drury, 5 Br. P. C* 
d70. 4 Br. Ch. Ca. 500. Caruther's v. Caruther's, i 
Ves. 717.(n) 1 Fonbl. Tr. Eq. 74. 

(n) Lucy v. Moore, 3 Br. P. C. 514. Seymour v. Bing- 
liam, 3 Atk. 56. 

(o) 2 P. Wms. S43. Cannel v. Buckle, 8 Atk* €13i 
Harrey v. Ashley, 1 Br. Ch. Rep. 106. Dunford v. Lattie^ 
Id. 153., Williams V. Williams. Such an agreement or 
Covenant, (until confirmed at fall age,) is no severance of a 
joint tenancy. May v. Hook« Bac. Abr. Infancy, I. S, 
Co. Lit. 13th edit. 946. note 1. 

Ip) HolUnsshead «. HollingshMd, CUb. Eq. |t«p».lS7< 

la ■ 
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later case, Lord Hardwicke detfared, in broad 
terms, that a power, coupled with an interest 
over real estate, could not be exercised by 
an infant (9) 

OfJigreeing to a Settlement made by Betroth^ 

ed adult. 

13. However he may consent to a settlement 
made by his wife, of her own land ; as where 
a male hifant married an adult, who, by set- 
tlement on the marriage, covenanted that her 
estate should be settled to certain uses, he 
was bound by her covenant. (r) 

(By Custom) of Selling Land^ or Leasing it, 

at Fijfteen. 

14. By the custom of Gavelkind, an infant 
of fifteen is reckoned capable of seUing his 
lands i{s) and in some places an infant by 
custom may, at fifteen, make a lease which 
shall bind him after he comes of age.(^) 

t;:ited in 2 P. Wm's S39. and 1 Str. G04. But it has been 
called an idle case, and not law. Sugden on. Powers, 137. 
Ist edit# 

* {q) 3 Atk. 696. Hearle v. Greenbank* But he may 
execute a simply collateral power, where he is iai mere in* 
strument pnly, & C. 710, 711. and lias not, nor erer had 
fr can have, any mterest. 

(f) Slocombe v^ Glubb, 3 Br. Ch« Rep. 545. 

ft\Lamb.B34, 5. but shall have his age, and all oAer 
privileges at common law, 1 Roll* Ahu M4» 

(0 Co. Liu 45. a. 
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Cf suffering a Recovery by Guardian^ with 
Permission of the Courts and conveying as 
Trustee under an order of Chancery. 

15. In cases of necessity, the Court has ad- 
mitted the infant to appear by guardian, and 
to suffer a recovery, or come in a$ vouchee. 
But this is seldom allowed by the Court, un- 
less it be upon emergencies when it tends to 
the improvement of the infant's affairs ; a^t 
when lands of equal value have been settled 
on him, and when he has had the King's privy 
seal for that purpose. These recoveries have 
been allowed and supported by the judges^ 
and the infant could not set them aside or 
shake them : besides, if such recoveries be to 
the prejudice of the infant he has his remedy 
for it against his guardian, and may reim« 
burse himself out of his pocket to whom the 
law had committed the care of •him,(vi) 

<ti) Bac. Abr. Infancy, 1. 3. The king, upon petidoR 
may adnit an infant to suffer a valid recovery by guar* 
aian. (Com. Dig. Enf. B. 2. 1 Yem. 46 h Ley. 83. 1 
Salk. 567.) And if an infant come in as vouchee by guar* 
dian, he sIv^U be bound by it. (Cro. Car, 307. Hob. 
197. I Roll. Abr. 731. 751, 752. Jones, 318. Godb. 
161. 1 Leon. 211. 1 Sid. 321. Cro. £1. 471, 2. Coigra, 
10 R^^ 43* a.) When an infant is permitted to suffer a 
recovery with doiible voucher, he must make a tenant to 
the praecipe by feoffment, and give livery of seisin in pei> 
son, or by fine j^ (Pig. 65») because these conveyances are 
only voidable : 2 Wm^s Saund. 96. a.) However, if it be 
established that an infant's deeds are also only voidable, 
he need not be confined to these two modes of makiog 
tenant to praecipe. 
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It has been a common practice for infants, 
having obtained a privy seal for that purpose, 
to sii^r common recoveries j ajnd the law 
has been so settled ever since Blunt^s case, 
reported in Hobart, 1 96 (x) lliough it seems 
they cannot obtain the king's special direction 
to levy a fine (y) But common recoveries 
suffered by privy seal, are now disused, and 
private acts of parliament substituted for them. 

' By 7 Ann. c. 19. it is enacted, that it shall 
and may be lawful for any person under the 
age of twenty-one years, by the #rec^n of 
the high court of chancery, or the court of 
Exchequer, signified by an order made upon 
hearing all parties concerned, on the petition 
of the person or persons for whom such in- 
fant or infants shall be seized or possessed in 
trust, or of the mortgagor or mortgagors, or 
guardian or guardians of sueb infant or infants, 
or person or persons entitled to the monies 
secured by or upon any lands, tenements, he- 
)re£taments, whereof any infant or infants, 
jire or shall be seized or possessed by way of 
mortgage, or of the person or persons enti- 
tied to the redemption thereof, to convey(fl) 

(«) Hargrave's Co. Lit. SSO. b. nqte \. 
, (y) 1 Vern. 461. Sir Humphrey Afackworth's qase. 

^) 2 Wm's Saund. 96. a, 

(a) Th^ conveyance must ht settljed by a master, be» 
fore the order is given, (Pr* in Ch. 284.) and the court 
yrill not order an infant trustee to convey^ unless a decla- 
iraition of bis trust appear in writing. (2 P. W. 649. Ex, 
parte Vernon*) But he may convey by coizunon rccgve* 
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and assure any such lands(&) tenements, or 
hereditaments, in such manner, as the said 
Court of Chancery, or Court of Exchequer, 
shall, by ^ch order so to be obtained, direct 
to any other person or persons ; and such 
conveyance or assurance so to be had or 
made as aforesaid, shall be as good and effec^ 
tual in law to aU intents and purposes what- 
soever, as if the said infant or infants were, at 
the time of making such conveyance or as- 
surance, of the full age of twenty-one years. 
And it is further enacted by the said statute, 
that all and every such infant and infants, 
being, only trustees, mortgagee(c) or mortga- 
gees^ as aforesaid, shall and may be compel- 

^jr, 3 Atk. 550. 8. Ex parte Johnson ; and if the infant 
trustee be a feme covert the court may direct her to con- 
yey bj fine, 3 Atk. 479. Ex parte Maire, where the trust 
does not appear in writing, Cestui que trust will be left to 
get a decree by bill, (2 P. W. 549.) and if the infant is 
more than a bare trustee, he is not within the statute. As 
where A. devised his lands to an infant in fee, charged 
with all his debts and legacies on a bill being filed, the 
Court directed the master to take an account of the debts 
and legacies, and of the personal estate, and to report the 
deficiency of the latter. The infant to convey when of 
age, unless cause shewn within six months after. (3 P. W* 
389, n.) But the heir is aHowed no day to shew cause, 
when the devise is to truiiea to pay debtsi 1 Atk. 430. 
Blatch V. Wilder* 

(l) As to the transfers at the bank, see 36 Geo. 3. c. 90. 

(e) In 4 Ves. 147. Ex parte Sergison, the Lord Chan* 
eelbr thought the legal estate b mortgaged premises, pas- 
sed under a residuary devise of the mortgage to A. (who 
ff^s also executor^) hir heirs and assigns 4 then A. being 
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lable by such Order, so as ajSpresaid to be ob^ 
tained, to make such conveyance or convey- 
ances, assurance or assurances^jas aforesaid, 
in like manner, as trustees, t)r mprtgagees of 
full age, are compellable to convey or assign 
their trust estates or mortgages (d) 

The infant may be directed to convey, 
though the estate be in the plantations ;(^) he 
may convey by fine or recovery ;(y ) or if the 
infant be a feme ccwert^ she may be directed 
by the court to convey by fme.(g) But the 
infant must be a clear, express trustee ; and 
the trust must be in writings not /by con- 
struction of equity (A) 

Of surrendering Leases for the purjK>se of 
renewal under 29 Geo. 2. c. 31. 

16« By 189 Geo. 2. c, 3 1^ infant lessees JEiref 
enabled to surrender their leases for the purr 
po8e of renewal.- 

Of contracting for Kecessaries. 

17. It is clearly agreed 1^ all the liaoks, 
tliat an infant may bind himself to pay for 

QtAj 19, the Court would not order him to. convey till he 
came of age. The contrary has since been held in (5 
y«s* 339.) Attorney General v. BuUer. 

(d) For the manner in which infant trustees are to con- 
vey under this ^ct, see Prec. Chan« 284. 

(e) Ex parte Prosser, 2 Br. Ch. Rep. 325. at Calcutta^ 
h Ves. 248, 

(/) 3 Atk. 164. Ex parte Johnson, 3 Atk. 559. 
(g) Ex parte Maire, 3 Ai\. 479. Com. Rep. 615. 
(A) Ex parte Vernon 2 P. Wms. 549. 3 P. Wms^ 3a7^ 
Hai^rkins v. Ol^en, 2 Yes. 559. 
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his necessary meat drink, apparel, physic, 
and such other necessaries,(2) and likewise 
for his good teaching and instruction ; where- 
by he may 'profit himself afterwards. He 
may also, ^ married, take up provision for 
his wife and children.(A:) 

But it must appear, that the things were 
actually necessary, of reasonable prices, and 
suitable to the infant's degree and estate :(/) 
considerations which regularly niust be left to 
the jury. But the law distinguishes between 
persons, i^ to necessaries ; as between a no- 
bleman and a gentleman's son ; also in point 
of time and education ; as at school, Oxford, 
and Inns of Court ; and that be is not to be 
looked upon in the same condition when a 
schoolboy, as when of riper years.(OT) Velvet 

« 

(0 Co. Lit* 172. 

(fe) Carter. 315. Str. 168.; but if provided tn order 
for the marriage, he is not chargeable, though the wife 
Dse them. Ibid. 

(0 Cro. Jac 560. 3 Roll. Rep. 144. Bat if the jury 
find that the things were necessaries, and of reasonable 
price, it shall be presumed they had evidence for what 
they thus find; and they need not find particularly what 
the necessairies were, nor the price of each; AISq, if the 
plamtiff declares for other things as well as necessaries, or 
alleges too high a price lor those that are necessary, the 
jury may consider of those things that Were really neces- 
saries, and of their intrinsic vabe ; proportioning the da- 
laages accordingly. Poph. 151. Palm 8€U Golds ^%* 
•odK 919. 1 Leon. 114. 

(m) Carter, 91*. 
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and satin suits, laced with gold, held not qeo 
essaryv(w^ 

If an infant promises anoth<|r, that if he 
will find him meat, drink, and .washing, and 
pay for his schooling, he will pay 7/. yearly ; 
an action on the case lies upon this promise : 
for learning is as necessary as other things } 
and though it is not mentioned what learning 
this was, yet it shall be intended what was fit 
for him till it be shewn to the contrary on the 
other part : and though he to whom the pro- 
mise is made do not instruct the infant, but 
pays another for it, the promise of repayment 
thereof is good.(o) . 

Assumpsit for labour and medicines in cur<^ 
ing the defendant of a distemper, ^c. ; nonage 
pleaded by defendant : plaintiff replied, nee 
essaries generally. And upon a demuiTer to 
this replication, it was objected, that the plain- 
tiff had not assigiifed in certaiq, how or in 
what manner the medicines were necessary ; 

(n) Cro. EL 583. Nor cockades found for his soldiers 
by an officer, 8 T. R. 578. Hands v* Slaney. The ques* 
tion of necessaries is to be governed by the real, not the 
ostensible circumstances, of the infant, Peake,329. 1 Esp» 
21 !• Regimentals sold to a volunteer; necessaries: 5 
Esp. 152. So, money advanced to release him from cus* 
tody in execution^ 5 Esp. 28. If he was in custody on mesne 
process, it must be shewn that he was arrested for neces- 
saries (Ibid.) 13 East. 6. But where the action is for 
money lent to save the infant from an arrest in Scotland, 
the infant must shew that his infancy would have been a 
defence to the arrest in that country. 3 Esp. 163« 

(o) 1 KolL Abr* 739. Paha. 639. 
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but it was adjudged that the replication in tliis 
general form was good (/?) 

* Even by Bovd. 

18. B3rthe current of authorities, it seems 
that an infant may enter into a single bill for 
the payment «f necessaries, and that an action ^ 
of debt will lie on such obligation ;(q) all the 
cases which lay it down that a bond with a 
penafty^ entered into for such payment, is void, 
were decided before the 4 Am, c tB s. 13. 
Since thgt act, it may be thought the penalty 
can make no difference.(r) 

So, an infant n>ay bind himself in an as- 
sumpsit for the payment of necessaries; and 
&n action on the case lies against him upon 
the promise for this, but in nature of an action 
of defn ; and therefore, where debt lies, an 
action on the case lies against him (5) 

However, there arc two respectable authori- 
ties,(i) which lay it down that an infant can- 

{}}) Carth. 110. Huggins v. Wisetnan. 

{q) 1 Lev. 86. Russel and Lee. 1 Keb. 382. 41G. 423. 
Co. Lit. 179. Cro. Eliz, 910. 1 Roll. Abr. 729. 

(r) But see. 8 East. 331. 

(5)1 Roll. Abr. 729. Noy. 8->. Latit. 157. 3 Buls. 188. 
\ Roll. Rep. 328. He may bind himself in a promissory 
note for necessaries, and instruction in a busmess. 8 T* 
R. 578. 

(0 Cases in Law and Eq. 185. Godb. 219. Rearsby 
and Cuiarer's case ; and it was held at Nisi Prius, that he 
was not liable on a bill of exthange, accepted foe necessa- 
ries. 1 Camb. 553. Williamson V4 Watts. Mansfield, 

h - 

^-'• J. '^' * ji 
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not, either by a parol contract or a deed, bind 
himself, even for necessaries, in a mm cer^ 
tain ; that should an infant pro|bise to give 
an unreasonable price for jo^cessaries, that 
would not bind hmi; and that ^berefor^ it 
may be said that the written or parol con- 
tract, does not bind him ; but* only since an 
infant must live as well as a man, the law 
gives a reasonable price to those who furnish 
him with necessaries. 

There is a singular case in Keble, which 
has decided, that though an infant cannot for 
sixpence in hand paid, license another to 4ake 
twor ounces of her hair, yet she may validly 
agree wilh the barber to be trimmed.(f£) 

Of binding himself Apprentice in London, at 

Fourteen. 

19. By the cw<ftom of London, an infant 
tinmarried, and above the age of fourteen, 
though under twenty-one, may bind himself 
apprenlice'fo a freeman of London,(a:) by in- 
denture, with proper covenants, by die cus- 
tom of London, shall be as binding as if he 
were of full age ; and for breach thereof an 
action may be brought in any other court as 
well as in the courts in the city.(v) But this 
custom does not extend to one bound appren- 
tice under twenty-one, to a waterman ; for 
the company of watermen are but a voluntary 

Q|i 3K^b, Sfi9. Anna Secrogham v. Stuarlson. 
ti) Mobr,lS5, 2 JBuUtr.192. 2 Roll. Rep, 3Q,5, Palirii 
' 361. lMod.27U . /.:....... 

(y)Moor. lU. 
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societal and being free of that does jiot make 
one free of the city of London. (:3) 

By the 4 Geo, i. c, 1 1. s. 6. infants of fif- 
teen may, in the manner therein specified, 
bind themselves by a contract tp serve in the 
plantations. 

Of presenting to a . Church Quaiifyiifg 

Chaplains. 

so. An Infant may present to a church j 
and it is said, that this must be done by him* 
self, of whatsoever age he be, and oannot be 
done by his guardian ; . for the guardian can 
make no^advantage thereof, and consequently 
has nothing therein whereof he can %give an 
account, and therefore the infant himself 
shall present (a) 

But it is elsewhere said, that if the heir be 
within the age of discretiqn^ the guardian may 
present in his name.(6) . However the law 
seems now settled in the. full extent of Lord 
Cokeys opinion, by a determination of Lord 
Chancellor King* On the principle that an 
infant of any age may present, his Lordship 
confirmed an appointment by an infant heir, 
though it appeared that the child was not a 
year old, and that the guardian guided tho 
child^s pen In making his mark, and putting 
his seal.(c) 

(z) 6 Mod. 69. 

(a) Co» Lit. 89. a. 29 E, 3. 5. 3 Inst. 156. 
(h) Cro. Jac. 99. Parson's law, c. 20. fol. 76. 
;(c) 2 Eq. Cas. Abr. Infant, B. pi. 3. , 3 Atk. 7 IQ, 
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Thoiighithis decision may remove all dottlrts 
about the Irgal ri^ht of an infant of the niost 
tender age to present, still it reVftains to l)e 
seen, whether want of discft'lion.wouW iHdtice 
a court of equity to control tbj^ exercise, 
wiierc a presentation is obtained from an in- 
, flint, without concurience of guardian. — Al- 
though adu e, earl, or the like, l)e l>ut a mi- 
nor, not a )ove t^n years of age, in the custo- 
dy and in tlie fjin>ilv of another •nobleman, 
who ma\ and doth retain chaplains ; yet he 
may qualify chaplains to bo dispensed withal 
to hold two benefices with cure, in like sort 
as if of full ag ,(<:/) 

Pifvtiiioti by Writ binding. 

2 1 . Partition by wrli " de parlitione facien- 
da'- is bindJLg on infants, because l)y judg- 
ment m a court oILjuslice to wliich no parti- 
ialiiy ean be iraputeo (e) 

IVhrre not. 

as But if there be two coparceners, one 
of them an infant, and they make an ^^&f^ 
quid pan iti)n, this shall not bind the mincfr; 
(J) for though partition, if equal, will Mnd an 

(d 4 Rep. 119. 

(e) Cor Lit. 171. b. This pai^tition is therefore binding, 
though unequal, ibid. ; but an unequal partition in Chance-' 
ry not, ibid. 

(/ Lit. .1 . 358. Co. Lit.' 171. But it is only voidable, 
and may be confirmed at full age, if the party so chooses. 
Co. Lit. 171. Taking the whole profits aftejkgge is a 
coqfirmalion, Litv^ect. 2^8. ' 
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infant, because corapcllable to make partition 
and whatever one is compellable to do, he may 
also do voluntarily ;(g) yet when the partition 
is unequal, ^nd the less part allotted to the 
minor, this «hall not bind her ; for then the 
security the law has provided for infants, to 
prevent them from being over-reached, would 
be useless. And upon a bill for partition be- 
tween an adult and an infant, as the latter 
-cannot convey til] he comes of age, the court 
will therefore respite the conveyances on the 
part of the adult, and this, it seems, whether 
the infant be plaintiff or defendant. (A) 

Decree in equity for his Benejit. 

23. A decree in equity for the benefit of 
an infant, will bind him ; nor shall his exec- 
utor dispute such decree, though it may be 
for his advantage to do s«.(i) 

Jhvard made with consent of Guardians. 

S4. If an infant submit to arbitration, he 
may execute or avoid the award at \\h elec- 
ti€%as he may all other his contracts ,(Ar) but 
an infant was held bound by an award made 

(g) 3 Burr. 1801. 

Qt) Lord Broke v. Lady Hertford, 2 P. Wms. 518. 
Tuckficld V. Buller. Ambl. 197* 

(/') 1 Atk. 631. Also by a decree in a cause where he 
is plaintiir, 3 Atk. 626. Gregofy v.* Molesworth. 

(fc) 13 Hen* 4. 12. 10 H. 6. 14. March 111. 141.1 
RoU. Abr. 730. 1 Lev. 17. 
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upon a reference, with the consent of his 
guardian. (/) 

Indeed, wherever an infant, with the advice 
of his friends, enters into a contract bendiciair 
to his interests, equity will support it There- 
fore, where A. mor^aged his estate to the 
plaintiff, and died, leaving the defendant his 
daughter and heir, who was an infant, and 
had nothing to subsist on but the rente of Uie 
mortgaged estate : and the interest being suf-. 
fered to run in arrear three years and a half, 
the plaintiff grew uneasy at it, and threatened 
to enter on the estate, unless his interest were 
made principal ; upon which the defendant's 
mother, with the privity of her nearest rela- 
tions,' stated the account, and the defendanti 
who was then near of age, signed it ; ^and the 
account was admitted to be fair: the Lord 
Chancellor held, that, though regularly interest 
should not carry in^test, yet that in some ca- 
ses it would be iqjustice if interest were not 
made principal ; and the rather in this case, 
because it was for the infant's benefit, who, 
without this agreement, would have been des- 
titute of sub8iBtence.(f») 

(/) Bishop of Bath and Wells v. Hippesley, cited in 3 
Atk. 614. An infant shall be bound by the offer made by 
his answer in Chancery, if the other side be thereby de* 
layed, and if he does not immediately, on coming of age, 
apply to the court to retract his offer, and amend his an- 
swer, 2 Yern. 794* Cecil v. Salisbury. 

(w) Earl of Chesterfield v* Lady Cromwell,M Eq. Ca, 
Abr. 2d7, ■ ' ♦ 
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What binding Generally. 

85. Generally, whatsoever an infant is hound 
it> do by law, the same shall bind him, albeit 
he dotii it without suit of law*(w) And also 
such acts of an infant as do not touch his inter- 
rest^ but take effect from an authority which 
he is trusted to exercise, are binding. \s 
where an infant-patron presents, an infant ex- 
ecutor duly receives and acquits, passes and 
administers the assets ; an infant, head of a 
corporation, joifts corporate acts ; an infant 
officer does the duty of an oflSce which he 
may hold.(o) 

It was laid down by Lord Alansfield,(;)) as a 
^neral principle, that if an agreement be for 
the benpfit of an infant at the time, it shall 
bind him. And this rule has been adopted in 
subsequent cases.(^) „. 

Conditions attached to estate 01* Gift. 

36. An infant is bound by all conditions, 
charges and penalties, in an original convey- 
ance, whether he comes to the estate by grant 

(n) Co. Litt. 172. a. The Court of Chancery will dc^ 
cree building leases of €0 years, of infants' estates, when it 
appears to be for their benefit ; and such leases are bind- 
ing on them, 2 Vern. 224, Agreements before marriage 
on behalf of infants by parents and guardians ape binding* 
on infants. 9 Vers. 19. Ainslie y. Medicott* 

(o) 3 Burr. 1802. . 

• if) DjTury T* Drury, 5 Bro. P. C. 670. 

(i) 2T. R. 161.. ,JMadden V. White. 



96 Law of [Chap. V. 

or descent.(r) So by conditions annexed to 
the estate, at common law, becaase, " frauait 
cum onere :" and therefore if the infant will 
have the estate, he must observe !the condition 
upon which it was granted.(s) 

Therefore, if a person devise to his grand- 
daughter, wlio is not heir at-law, lauds!, upon 
condition that she marry with the jfonsent of 
certain trustees, she is obliged to take notice 
at her peril of the condition, and hkewise to 
perform it ; but had she bo^an heir at-law, she 
must have had notice given her of the cooudi- 
tion, to make the marriage without consent, a 
forfeiture*(^) ' 

Where A. gave lottery tickets among her 
servants, on condition, that if any^of them 
came up a prize of zoL or more, they should 
give one half to h|r daughter, and the ticket 
given to the foorboy, who was an infant, 
came up a iOOtiL prize ; it was holden in 
Chancery, that the daughter was well entitled 
to a moiety ; for a gift to an infant, on con- 
dition, binds him as well as another person («> 

in Whittingham's case, 8 Hep. 44. diversi- 
ties are taken by Liird Coke, between condi- 
tions mfavtih^i arc expressed, (as to pay mo- 
ney or to do or abstain from ally particular 
act^) and conditions in laxv^ tliat are implied, 
and distinguishable as conditions by the com- 

{ry Co. Litt. 246, b. 380- U 8 Rep. 44. 
(5) Carth. 43. 

(0 Vent. 200. 2 Lev. 22. 1 Mod. 8G. 300. Frj and Por- 
ter, 2 Vern. 343. 

(u) 2 Vern. 660.. Scott v. Houghton. 
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mon law and by statute : Tonditions by the 
common law, he observes, are two-fold ; those 
founded on skill, and those not so founded : 
Conditions by statute are also of two qualities ; 
when the statute gives recovery in law for 
execution of the condition, and when it gives 
an entry, and no recovery. If the condition 
in law, founded on skill and confidence, (as 
that attached to a stewardship) be broken, the 
infant is barred for ever: not so, where the 
condition is not founded on skill and confi- 
dence ; as where infant, or feme covert, les- 
see for life, makes a feoffment on fee, and the 
lessor enters for the forfeiture ; yet it shall 
not bar the infant, or feme, after the death of 
her husband. 

For tiae condition in law by statute, if an 
infant or feme covert commit waste, it shall 
bind the infant and feme ^rert ; for the sta- 
tute gives the action to refc^Ver the land. But 
where the statute gives an entry, and no ao* 
tion, as in case of an alienation in mortmain, 
the infant, or feme, is not barred by^entry for 
condition broken.(a;) 

{x) See also Co. Litt. 233. b. 
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How far the Law protects an Infant^ ly 8uj[^ 
fering no Advantage to he taken of his Laches. 

1 HE entry of an infant is not taken away by 
descent cast, by reason of his weakness and 
incapacity to claim, which is not to be iinput« 
ed t0 liim.(a) But if B* tenant in tail, en* 
feoffs A. in f^, who hath issue within age and 
dies, B. abates and dies seised, the issue of 
4. being still within age, this descent shall 
bind the infant ; because the issue in tail is 
remitted to his fornier and elder right, which 
is to be preferred before tiie defeasible title of 
the discontinuee^aiJieir(6) 

It being a rule in Taw too, that the possession 
and behig seised of a bastard eigne bars the 
mulier ; so, if the raulier be an infant during 
the possession of the bastard eigne, yet he is 
barred by the descent :(c) for though general- * 
ly no laches can be imputed to an infant, be- 
cause not being of the age ctf consent, his per- 
mission cannot be taken for a consent ; yet 
the law has not though fit in this case to ex- 
cept the infant from the imputation of- laches, 

(a) Lit. s. 402, 403. 
(6) Co. Lit. 246. a. 

(c) Co. Lit. 244. 8 Rep. 101. Sir R. PexalPs case, 
Plow. 372. 
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because such exception fnight happen to be a 
public mischief in a very tender pomt ; for it 
might b^any man's^cas6 to suffer by the has- 
tardy of an ancestor ; and it is difficult to re- 
vive the evidence of legitimation, which so 
easily perishes with the life of the party. 

If a man make a feoffment in fee to anoth- 
er, reserving rent, and if he pay not the rept 
within a month, that he shall double the rent ; 
and thiB feoffee die, his heir within age, and 
the infant pay not the rent ; he shall not bj 
his laches herein forfeit any thing ; because 
he is provided for by the 9tatute,(£() " non 
current usurse contra aliquem infra setatem 
existent :'' but it doth not extend to a condi- 
tion of re-entry for non-payment of rent. 
This the infant is sulgect to if he omit the pay- 
ment, for the re-entry cannot be called '* us- 
ura,'^(^) And generallnir the laches of an 
infant in not performing a eondition annexed 
to an estate made either to his ancestor or 
himself, shall bar him of the right of the land 
for eVer.(^) 

By the 9th Geo. l. c. S9. s. 6.(f) it is en- 
acted, that no infant or feme covert shall for^ 
feit any copyhdld messuages, ^c. for their 
neglect or refusal to come to any court or 

{d) Stat, of Merton, c. 5. 

(e) Go. Lit. 246. b. 380, b. Neither does the provision 

of the statute extend to femes covert. Ibid. 
(/) It had been doubted before. Carth. 41. Salk. 

386. pi. 1. Comb, 118. 3 Mod. 321. Shovr. 84. Lutw* 765. 
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courts to be kept for any manor whereof 
such messuages, ^c. are parcel, and to be 
admitted thereto ; nor for •the anilssion or 
denial to pay any fine or tines imposed or set 
upon their or any of their admittances to any 
?uch copyhold messuages, ^c. 

And by the common law, infants are not 
bound for want of claim and entry within a 
year and a day; nor are they bound by a fine 
and five years non-claim, nor by the statutes 
of limitation, provided they prosecute their 
right within the time allowed after the imped- 
iment removed (^) Nor are they bound by 
a " cessavit per biennium,^^ because the law 
intends that they do not Itnow what arrear- 
ages to tender. (A) 

(g) Plow. S5B. aSatind. 121. But if the five years be- 
gin to run in the tione q^ the ancestor, and he die before 
they are expired, having made no claim, the heir, though 
an infant, will be barred if he clain;i not within the five 
years. Plow* 368. Aad where an infant, not being party to 
a fine, and having a present right, dies during his infancy, 
his heir must enter within five years after such *death, ( 1 
Leon 215. Cotton's case) and not at any tim& after; as 
is laid down in Lord Coke's report|of the same case in 
2 Inst. 519. See 2 H. Bl. 584, Dillon v. Leman. The 
exemption of infants from the efiect of the statutes of li- 
mitations extends to actions of trover, (Cro. Car. 245. 
Swayn v. Stephens) and trespass on the case^ 2 Saund, 
120. Chandler v. Vilett. 

' (h) 3 Mod. 223. But they shall have their age in this 
case, only when in by descent; and even as to that, some 
books are contrary. Co. Lit. 390. b. post, chap. 8, The 
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li* lands are devised to trustees until debts 
paid) and then to an infant and his heirs^ and 
a stranger enters o^^ the land, levies a fine, 
and^ve years, and non claim pass, and the in- 
fant when of age brings an ejectment, but is 
barred beeause the trustees ought to have en- 
tered ; yet equitj'^ will relieve, and not suffer 
an infant to be barred by the laches of his 
trustees, nor to be barred of a trust estate du- 
ring his infancy ^ and the infant in this case 
shall recover the mesne profits {%) 

So, if a stranger enters and receives the 
profits of an infantas estate, he shall in consi- 
deration of equity be looked on as a trustee 
for the infant, (*) And if a man receive the 
profits of an infanrs estate, and continues to 
do so for several years after the infant comes 
of age, before any entry is made on him, he 
shall account for the pro^ throughout, and 
not during the infancy only.(/) 

But it has been ruled in Chancery, that 
where one receives the profits of an infant's 
estate,, and six years after his coming of age, 
he brings a bill for an account, that the stat- 

writ was only applicable where the tenure was in fee, and 
has now given place to speedier remedies. Hargrave^s 
Co. Lit. 1 43. note 3. 

(i) 2 Vern. 368. Allen v. Sayer. But a fine and five 
years nonclaim will bar an infant cestui que trust, in fa- 
vour of a purchaser. 3 P. Wms. 310. n. Lord v. Lady 
Huntingdon, 309. Wych v. East India Company. 

(Jk) 1 Vern. 295. 2 Vern. 342. 

(/) Eq. Cas. Abr. 280. Gallop v. Hoi worthy. 
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ute of Uioitations is a bar to such suit, as it 
would be to an actioa of account at common 
Ijiw; for tbw receipt of the profits of an in- 
&nt's estate is not sucn a trust as, bqjng a 
creature of a court of equity, the statute shall 
be no ba;* to ; for he might have had hit ac- 
tion of iiccount ^t law, and tlierefore no ne- 
cessity to come into th^ court. The reason 
yr\\y such bills are brought in equity is, that 
the plaintiff may have the discovery of books, 
papers, ani^ h they can- 

not so well infant lies 

by for six,} age, as he 

is barred o at law, so 

shall he be ; and there 

is no sort o letween the 

twoca8e8.(m; 

. If a lega(^ be devised generally, and no 
time ascertained ^r the payment, and the le- 
gatee be an infent, he shall be paid interest 
ifram the expiration of the first year after the 
testator's death ; a year being allowed by the 
statute of distribution is compellable. But if 
the legatee be of age, he shall only have in- 
terest from the time of his demand after the 
year; for no time of payment being set, it is 
not payable but on demand, and he sh^ not 
have interest but from the time of his de- 
mand ; otherwise it is in the case of an infant, 
because no laches is imputed to him.(7f) 

(m) Free. Chan. 618. Lipckejr and hockey. 
(n) 2 Salk. 416. 
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But if an infant present not to a church, 
within six months, the church shall lapse — if 
the five years for making a claim after a fine 
begin in the ancestor's life, the infant must 
claim within them ; and he shall be barred in 
an appeal of the death of his ancestor, if he 
do not bring it within a year and a day. If 
the king die seised the ih&nt is driven to' his 
petition ; for in these caises the law prefers 
the good of the church, the repose of the 
realm, life, and the king^s perogative, before 
the privilege of infancy, (o) 

(o) Co. Lit. 246. 



I 



C 104 ] 



CHAP. Vll. 



Of Infants en Ventre $a Mere. 

The civU law, for the benefit of the infant^ 
reputes a child in his mother's womb in the 
same condition as if born ; and therefore a 
child en ventre sa mere, may be appointed 
executor, or may take a legacy. If there be 
two or more at the birth, they shall be joint 
executors, or joint legatees of the thing be* 
queathed.(a) ^ ^ 

And by our law, a child en ventre sa mere 
may be vouched ; is capable of taking ; the 
mother may detain charters on its behalf; a 
*bill may be brought on its behalf; a court of 
equity will grant an injunction in its favour to 
stay waste ;(b) and the destruction of such a 
child is murder (c) 

All the books have admitted that a devise 
to an infant when he shall be born is good as 
an executory devise, and that the freehold 
shall descend to the heir in the mean time ;(dy 
and whatever doubts may formerly have 
been entertained on the subject, it is at this 

(a) Godolph. OrpI^ Leg* 102. 
<6) 2 Vera- 710. 

(c) 3 Inst. 50. 1 Ves. SS. 

(d) 1 Ley. 135. Raym. 163. Snow V. Cutler, 1 Sid. 
153. 
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day clearly agreed, that a devise to an infaot 
en ventre sa mere is good, though he be born 
after the te^tator^s death ; and he shall take 
by way of executory devise (e) 

So it is clear, that if land be devised for 
life, the reniainder to a posthumous child 
that this is a good contingent remainder ; be- 
'cause there is a person in being to take the 
particular estate ; and if the contingent rfe- 
mainder vests during the continuance of the 
particular estate, or eo instanti that it deter- 
mines, it is sufficient (J) 

But it was formerly held, that a man could 
not surrender copyhold lands immediately to 
the use of an infant en ventre sa mere, though 
he might by way of remainder ; for a surren- 
der is a thing executory, and nothing vests 
before admittance ; and therefore if thert 
were a person to take at the time of admit- 
tance, it was sufficient ; and not like a grant 
at common law, which, putting the estate out 
of the grantor, must be void if there be nobo- 
dy to take (^) 

(e) 1 Freem. 244, 293. Fearn, 3d Ed. 42S. 7 T. It 
100. But where A. devises the surplus of his estate to 
his children ^nd grandchildren, a grandchild en ventre sa 
mere at testator^s death, shall not take. Stcusj had it 
been the children and grandchildren, living at his death, 

1 P. Wms. 342. Northey v. Strange, Pr. in Ch. 470. 
Gilb. Eq. Rep. 13C. 1 P. Wms. 246. Beale v. Beale, 

2 Bro. Ch. Ca. 320. Clarke v. Blake. 

(/) Salk. 228. Carth. 30$. Fearn, passim. 
(g) 2 Bulst. 273. Mocv, 637. 

15 
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^ A posthumous child is within a provision 
ifi marriage articles for such children of the 
marriage as should be living at the dea^ of 
the father or mother, and shall take tioder 
th? statute of distributions (h) 

If there be a bastard eigne and raulier 
puisne, and the bastard enter and die seised, 
his issue shall inherit the land, and exclude 
the mulier for ever ; but in this case, if the 
bastard had died leaving issue en ventre sa 
mere, and the mulier had entered and then a 
son were born, yet cannot he enter upon the 
imilier ; for the law^ requires an immediate 
descent, which cannot be before the person 
is in esse.(i) 

And if a man seised of land in fee die, his 
wife privement ensient with a son, and a. 
sytranger abate and die seised, and after the 
son is born ; bis entry is tolled by the de- 
scent ; because at the time of the descent he 
had no right to enter, not being in esse, and 
by consequence had no wrong then done 
him ; and the lord had none but the heir to 
avow upon at the time of the descent (A:) 

(A) 1 Ves. 85, Millar v. Turner. Burnet v. Maun, 1 
Ves. 1>66, So, within a devise to '• all and every the child- 
ren of J. C. at twenty one." 1 Br. Ch. Ca. 530. Cbngreve 
V. Con^reve. But see 3 Br. Ch. Ca. 352. Hughes v. 
Hughes. A bastard en ventre sa mere, cannot take under 
a bequest to all the natural children of J. L. for a bastard^s 
reputation begins with its birth. 1 P. Wms. 529. Metham 
▼. Duke of Devonshire. 

(0 Co. Litt. 244. See ante, 83. 

(k) Co.LSbt9^45^b. 
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If an usurpation be had on one^en ventre isa 
mere^ at the next turn after his birth, he shall 
he reliey^jd on the attatvte Westm. ad. c. s. 
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CHAR VIII. 



for what an Infant is liable.— A. 

8. Criminally. 




In execution of Offices. 

i. It seems to follow as the result of eiir 
trusting an infant ¥dth certain offices, th^t he 
fihould be liable to the consequences of his 
acts in the exercise of those offices ; otherwise 
the appointment were but nugatory. 1'hus, 
the statute of Westminister(a)» extends to an 
infant gaoler, so as to charge him in an action 
of debt for the escape of one in execution. (6) 
And if an office in a parjcshlp be ^?en or de*. 
scend to an infant, if the condition in law an- 
nexed to such an office (which is skill) be not 
observed, the office is forfeited.(c) 

But though an infant may administer at 
seventeen, he cannot commit a " devastavit," 
till twenty one.(d) However he is liable to 
be punished for doing or suffering waste a« 

(fl)Wcst. 2,c. 11. 

(t) 2 Inst. 382. 3 Mod. 322. 

(c) 3 Mod. 224. 

(d) 1 Vera. 328. per Lord King in Whitmore v. Weld, 
the office of executor being in autre droit, is not exactly ' 
analogous to those before mentioned ; and the acts which 
>rould cause a devastavit, being voidable, the waste can 
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tenant by curtesy, for life or years ;(e) and 
when in by purchase he is tiable to a ^« cessa- 
vit j"(^ 8^ to the repair of bridges, high 
roadd, %c. when his lands are held by such 
tenure, (i^) 

Contracts. 

i. A. It follows from an infantas being al- 
lowed to contract for necessaries,(A) that hav- 
ing contracted, he is liable to be sued for 
them ; he is akio liable for necessaries fur- 
nished to his wife or children ; but if they 
were provided in order for the marriage, he 
is not chargeable, even though his wife use 
them.(i) If he accept a lease rendering rent, 
though he may wave the term and not enter, 
yet if he enter the land, he shall be charged 
with an action of debt during his minority (Ar) 

never 8ri8e*--a$ a release of debts by infant executor, 
which could not be pleaded by the debtor, and so no ^ de- 
▼af^tayit.*^ 5 R^p. 38. 

(e) Co. lit. 380. b. 2 Inst. 328. 303. Com. Dig. Enf. 
D* 3« Plowden, 3^5. StowePs case. t 

if) Co. {jit. 380. b. See ante, 89. 

(g) 2 Inst. 703. 

(h) Ante, 72* He is in no case liable for intirest secur- 
ed on a bond, whatever might have been the consideration 
of the bond. 8 East R. 330. Nor is he liable on the cus- 
tom of merchants for his bill of exchange, Carth. 160. 

(t) 1 Str. 168. And though it is otherwise at law, yet 
in equity he is liable to repay money borrowed by him, if 
actually expended on necessaries, or in discharging debts 
€outracted for them. 1 P» Wms. 569. Marlow v. Pitfield 
ante, p. 19. 

(A:) 2 Bulstn 69. 
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^ (i) If an infant comes to a stranger, who 
instructs him in learning, and board him» 
there is an implied contract in law, th»t the 
party ^hall he paid as much as the l^oard and 
schooling are worth (/) But it has of Iftte 
years been often determined, that where a 
parent or relation, ^a places an infant at a 
tMi^rding school, the credit being given to such 
parent, relation, £^c. the master cantaot have 
any remedy against the infant (m) And an 
infant who lives with, and is properly maiii- 
tained by^ his parents, cannot bind himself to 
a stranger for what might otherwise be allow* 
ed as necessaries.(^/) 

An infant was held liable for a fine on hb 
admission to a copyhold estate (o) But not 
bound by his contract to keep his own hous^ 
esio repainCp) 

Txrrts. 

1. B. Infants are liable for tort^ and inpriea 
of a private nature ; as disseisins, trespasssC^) 
slander,(r) assaiilt,(j) £^c. But though an i& 
fant may be fined for a disseisin, yet he ^anxk^ 

(I) Baker v. Lovett^^ Mass. B« 79. 

(/) AUeOf 94. DuDSCOBQib v. Tickridge. 

(to; Bac* Abr. Infancy^ L 1. Vol. 3. 685. 

(fi) 2Bl.Re{). 1335. 

(o) 3 Burr. 1717. a 

(f) 2Rol. R.271. 

(q) 3 Inst. 328. 

(r) Noy. 1 39. 
(*) 1 T. R. 336. 
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not be imprisoned(0 for it, so much being 
allowed to (he indiscretion incident to his in- 
fancy.(fO 

An infant is also lialJe in detimie for goods 
delivered to him for a purpose which he has 
failed to perforhi, and which goods he refuses 
to return (x) But a plaintiff cannot in gene- 
ral, by changing his form of action from con- 
tract to tort, charge an infant for a breach of 
contract ; as by suing in •* case^' for the ne- 
^igent or immoderate use of a horse :(y) or 
by hrini^ng ^ trover" for goods delivered on 
a contract (2) Kor can he be a fresi^asser by 

(I) Nor for failing al the day, after vouching a record ia 
a^ise. HaL Hist. P* C. 50. 

(u) 1 Hawk. P. C. c. 64. s. 35. ^xid bis barely commaii- 
4iing or assenting to a disseisin, does not constitute bim a 
disseisor ; but onl j actual entry bj himself, not being car- 
ried in bj'another. (1 Roll. Abr. 631.) But accepting 
a release from a co-in£ant'jointtenant, and entering, is a 
disseisin ; for the release is not binding. (Bro. Dissei- 
sin, 19. 

{x) 1 New. Rep. 14a 1 Roll. Abr. 530. Fumes ▼• 
Smith, which was an action in the Admiralty Court, io the 
nature of troi^r, for ceaverting goods, ccmtracted fo be 
conveyed over sea. 

(y) 3 T. R. 335. 

(z) 1 Lev. 169« 1 Keb. 905. 913. 1 Sid. 3<9. In 
Bristow V. Eastman, 1 Bsp. N. P. C. 1 72. Lord Kenjon 
was of opinion, that an action for veic^^y had and receiv** 
ed would lie gainst an infant for i»K>ney he had embex* 
lied ; for the action, though in lbf*m ^^ ex tontraetu" Was 
ill substance an action ^ fix delicto ;'' and as the ioSuki 
cannot be prcjodic^ in cases of cotkraict, by the Uitm of 
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prior or subsequent assent, but only by his 
own aet.(fl) But % without any contract, he 
seizes goods, trover lies against him.(6) So if 
be take them under pretence of being of full 
age(c) 

If an infant affirming himself to be of age, 
borrows iOOL and gives his bond for it, and 
being sued upon the bond, avoid it by reason 
of nonage, yet no action, it seems, lies against 
him for the deceit.(rf) So where an action of 
deceit was brought for affirming upon the 
sale of a horse, that it was the defendant's 
whereas it was the horse of another man ; 
the defendant pleaded infancy; and on ide- 
murrer it was acjjudged for the defendant ; 
for the action depended on the contract, and 
by pleading infancy the defendant elected to 

the action ; so in cases ex delicto, he cannot derive any 
advantage from it. 

(a) Co. Lit. 180. b. h. 4. 

(6) 3 Bac. Abr. Infancy, 1. 3. p. 605. 

(c) Ibid. But he cannot be charged as bailiff or factor. 
1 Eq. Abf. 383. pi. 10. Smalley v. Smallej. 

(cQ 1 Keb. 905. 913. Johnson v. Pie, 1 Lev. 169. 1 
Sid 358. BQt in equity, neither infancj nor coverture 
will protect a party against the consequences of an assent 
which bears any dishonest appearance ; as where a maa 
who has a title stands by and encourages^ or does not for- 
Ud, a purchase, inconsistent with such title, he shall be 
bound, and all claiming under him. 9 Mo^ 38. Watts 
V. Cresswell, cited 2 Eq. Abr. 489. Evroy v. Nichols, 1 
Bro. Rep. 353. Quaere, Whether this doctrine extends 
to acts absolutely void, as a warrant of attorney* 
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' . . • , 

avoid.the contract.(e) But if an infant judi- 
cially pei^uf 6 himself in point of age or oth- 
erwise,, he shall be punished for the pegury ; 
so he may be mdicted for cheating with faiM 
*ce.(y; 

Frauds. 

r 

1 . r.. Also it seems, that if an infapt aiMrwt 
the age of discretion be guilty of any fraud in 
'affirming himself to be of full age, or if by 
combination with Ms guardian, he majke any 
contractror figreement with intent afterwards 
to elude it by prlvlkge .^f infancy, a court of 
equity, will decree it good against bifn, . a^Qor- 
*ding to the circumstance» of the fra»d.(g) 
Butjt .soemdit can only thus e^ert itself where 
ttlie act Apnt by the Infant is voidable : if H 
be absolutely void, it cannot make it gooc|, 
'though there appear circumstances of fraud 
on ;1he part of the infant.(A). 

:lf an infant iceeps a commoninn, an action 
on tlie icase upon the custom qf inns will not 
lie against him.(i) Nor is he liable to liank- 
ruptcy, asihe cannot be a trader within the 
statutes 4 ^ad it seenis.he is not liable to out- 
lawry, (A;) - 

m 
9 

/ ■ • . • 

(e) 4 Keb.,7Ta. Grove v* eTevll, 1 iLeon. IG60 

(g) SBaq^Mr* 604* VePD^SSWr » Vei5.*12^3 Bum 
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(&) Sa^isw v.. M««v«4.H, ^.'75. . . * 

(t) 1 Rp]l Abr.3 CarOiptJ^U Qm* Al>n £nf*^fi. 
(fe) Co. Lit. 136, a. 
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Capital Crimes. 



,1 



2. The age of fourteen is the common 
standard, at which both males and females 
are, by our law, obnoxious to capital punish- 
ments ; for the law presumes them at those 
years to be " doli icapaces,'' and capable of 
discerning between good and evil ; andti^ere- 
fore subjects them to capital punishments, ^ 
much as if they were of full age (l)t 

But though fourteen be the " setas puberta- 
tis,'' before which our law does not presume 
the party to be " doli capax," and therefore 
that a party indicted for a capital offence cOb^ 
mitted before these years, is to be found liot 
guilty ; yet this general rule is subject to the 
following modifications. 

1. That if the party be above twelve, though 
under fourteen, and appears to be ^^ doli ca- 
pax," and could discern between^good and 
evil at the time of the offence committed, he 
may be convicted, and undergo judgment and 
execution of death, though he hath not attain- 
ed the age of fourteen. But herein, according 
to the the nature of the offence and circum- 
stances of the case, the judge may or may not 
in discretion reprieve him, before or after 
judgment^ in order to the obtaining the kiag^s 
pardon;(m) ^^ 

. ({) F. N. B. 202. Co. Lit. 247. b. Hal. HisU P., a. 2$. 
Hawk. P.C. 2k Forst. Cr.Law, 7Q. 
(m)Hal.HisUP. C.27. 
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2. If an infant be above seven, and under 
twelve years of age, and commit a capital of- 
fence,priiha facie,he is to be adjudged not guil- 
ty, and to be found so ; but yet if it appear, by 
strong and pregnant evidence and circumstan- 
ceSj.tliat he had discretion to judge between 
good and evil, judgment of death may be given 
against him ; for ^' malitia supplet setatem." 
But herein the circumstances must be inquir- 
ed.pf by the jury, and the infant is not to be 
convict upon his confession: also herein, says 
Lcird Hale, it is prudence after conviction to 
respite judgment, or at least execution ; but 
he says that if he be convicted, the judge can*, 
not discharge him, but only reprieve him from 
jiudgment, and leave him in custody till the 
king's pleasure be known.(w) 

8. If an infant be within seven years old, he 
cannot be guilty of felony, whatever circum- 
stances proving discretion may appear; for, 
ex presumptione juris, he cannot have discre- 
tion; and no averment shall be received 
f^ainst that presu m pti on/ 

If an infant under the age of fourteen be 
indicted by the grand inquest, and thereupon 
arraigned, the petit jury may either find gene^ 
rally not guilty ; or they may find the matter 
specially, that he committed the fact, but 
that he was under the age of fourteen, scili- 
cet, setatiiS i 3 annorum, and fiad not discre- 
tion to discern between good an evil ; et non 
per felonian. 

(n) Ibid. See Willi im York's case ; a boy of ten years 
old,convicted for the murder of a girl five years old. Forst. 
Cr. Law, 70*- 



il# Law of [Chap. Vllf, 

%. A* Where an act fs made felony or trea- 
son, it extends as weir to infants, if above the 
age of fourteen, as to others ;(o) and this ap* 
pears by several acts of parliament ; as by i 
Jac. 1 . c. 1 1 . of felony for marrying two wiVesI 
.—where there is a special exception of mar* 
riages within the age of consent, which in 1ft§i 
msdes is twelve, in males fourteen years j(|?5 
80 that if the marriage were above the age dr 
consent, though withm the ag^ of twenty-ohfe 
years, it is not exempted from tlie ppnaRy. > 

So, by the statute a t H, 8 c, 7. cdnccniing 
felony by servants that embezzle their xm%^^ 
ter's goods delivered to them, there Is a spf'fc* 
cial proviso, that it shall hot extend to Ser- 
vants under the age of eighteen years, who 
certainly had been within the penalty, If above 
the age. of discretion, viz. fourteen yedrs, 
though under eighteen years, unless exclude 
cd by a special provision, (^) 

So, by the l^th Ann., c. 7, where appreii-. 
tices under the age of flfteen,'who shall rob 
their master, are excepted out of the act, 

Mtsdetneanws, 

< 

3, If an infant under the age of twenty^one 
years be indicted of any misdemeanqr, as a 
riot or battery he shall not .,bf ^ml^ged 

(o)qo.Uu247. HalHisUP.. 21,2?. y '■ 

(p) Ante, 69. 

(jr) Hal. Hiat. P. C. 22. 
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barely by reastfn that he is under twenty-one 
years ; but if he be convicted thereof by due 
trial, h^ shall be fined and imprisoned ; be- 
cause upon his trial the court ex officio ought 
to consider and examine the circumstances 
of the fact, whether he was " doli ca]>ax,»* ije. 
(r) but if the offence charged by the indict- 
ment be a mere non-feasance, (unless it be of 
iuch a thing as the infant Is bound to do by 
reason of tenure, or the like^ as to repair a 
bridge^ ^c.) there in some cases he shall be 
privileged by his nonage, because laches in 
5ucba ca^e sliall not be iniputed to him. 

If 4- kills B.^ and C. and D- who are pre- 
flient do hpt ^ttack the offender, they shall be 
&jed or imprisoned ; yet if C were within 
the age of twenty one, he shall not be flned 
or imprisoned (5) And general statutes that 
^ve corporeal punishment, are not to extend 
to ijafants :(t) tfierefore if an infant be convict 
ia ravishnacnt of ward, he. shall not be impri- 
soned, though the statute of Merton, c. 6. be 
gjQneralin that case. But this must not be 
understood only of* those cases where the 
eorporeal punishment is but collateral, and 
not the direct intention of the proceeding 
against the in&irt fi^r bis juisdemeanor. 

(r) Hal. Hfet. Pi C. 90, 

* (^) Hal; Hist. P;C.2'J. ^ ' * •^ . 

it) tf^. nbw.S64.' 
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CHAP. IX. 



1. Horv infants are to sue ; — S. and he sued. — 
8. Tlmr privileges in the courts. 4. The ge- 
neral protection afforded them by Chancery^ 
AndyP. Their exemption from co^s, 

1. An infant, not having power to appoint 
an attorney/ must in all cases where he is 
plaintiff, sue by guardian or prochein amy.(a) 
But if an infant, and a man oif fuK age, are 
made executors, they may bring an action as 
executors, and the inlant may sue by attbrne^, 
without making any prochein amy, becauiSfe 
they sue in the right of the testator, and not 
in their own right ;; and therefore he that is of 
full age may appoint an attorney for him that 
is within age :{b) for it is held in Yelverton^ 
(ISO) that an infant executor €annot be sum- 

(a)T. N.B. 27. ; 2 Inst. 261. 390, Co. Lit. 135. b. 
Cro. Car. 86. Hutt. 92.. Jones, .177. Hetl. 52. Litt. 
Rep. 60. Cro. Jac. 161. 641. Bridg. 74. One autho^ 
rity, Palm. 296. s^ys the suit shall be by guardian and 
not by prochein amy, except where the guardian will not 
sue, is himself to be sued, or the infant is essoinied* 

Advantage must be taken by plea in abatement of the 
infantas suing by attorney ; for since the 21 Jac. 1. «. 13. 5. . 
2. and 4 Ann. c. 16. s, 2. it is not error after jisdigment, 
cithc r on verdict or by default. ' 

(6) 1 Roll. Abr. 288. Cro. Eliz. 278.^ 2Saund. 21 2» 
iMod. 47. 72. 296. Vent. 102. 1 Sid. 449. and see 
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tnoned and severed. And it seems that the 
infant must be joined, even though he have 
not proved the wiil(c) 

The respective courts in which the suit is 
commenced, must assign a proper guardian 
to the infant ;(rf) and therefore if an infant be 
sued, the plaintiff must move to have a pro- 
per guardian assigned him. The course hath 
been toallowsome of the officers of the courl; 
who by reason of their skill make the best 
guardians, and prochein amys, for the advan- 
tage of the infant.(e) The Court of Chancery 
may appoint one of the six Clerks to be guar- 
dian to an infant.(X) ^^^ if there be a guar- 
dian appointed by the father, or, ex provisione 
legis, as guardian in soccage, who acts ac 
cordingly, he only shall be admitted to sue for 
the infant, unless he hath misdemeaned him« 
self;(^) though it is Said by Lord King, that 

Carth. 1 24. Infant executors, not having proved the will, 
seed not job an executor of full age, in a '^ Sci. Fa.'^on 
judgment for testator ; the facts being stated in the " Sci. 
Fa." 1 Lev. 181. Hatton v. Mascall, Raym. 198. Baron 
may appoint attorney for feme within age, post. In Bale 
V. Starkey, Cro. El. 542, it was held not to be error, 
though an infant sole executor sued by attorney. 

(c) 1 Wms. Saund. 291. h. 

(d) Styl. 369. Roll. Rep. 303. 

(e) 2 Inst. 261, 

(/) 2 Chan. Cas. 163. Where an infant resided in Grei> 
many, and his father was not interested in the suit, the 
ccoirt on motion assigned the father. 9 Yes. 357. 
Jongsma v. PfieL 

(S) I Sid« 424» 
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no oiie can have a testamentary giiardiati 
for this purpose. (A) The Court may dis- 
charge one guardian and appoint another (e) 
But the infant cannot revoke the appoint- 
meiit.(A:) 

In the Common Pleas, a record of adnnt- 
lance df the guardians made; buti^ ^e 
K. B. it is only recited in the count. " J. S^ 
per A. B guardianum suum ad hoc per cur. 
Specialiter admissum queritur,^' ^c.(/) l%e 
admission of the prochein amy, ^r guardian, 
may be either gpecial^ to prosecute ^r defend 
a particular action, or general^ to prosecute 'Or 

' defend all actions whatsoever ;(f«) tbou^ It 
is said, that by the practice of tlie Court ff 

^K. B., a special admission of a guardi^ to 
appear in one cause will serve for'Othe»i(7i) 
The order for the admission sh»otdl>e ob- 
tained beforie declaration, and a copy Iherwtf 
annexed to it ; else the defendant is vnot com- 
pellable to plead ;(o) and theplaintifl^?sxlttpr-- 
lley, if required, mtist give notice to the de- 

(A)lStr.709. 

(t) Styl. 4df>, 1 Ld. Raym. 6'>5. Ag where the guav- 
dian would prosecute an appeal of death against 'the in- 
fant's wiil. 

(fc) Palm, 252. Salk. T76.Holt, 153. pK !• 12 Mod* 
S72. 1 Ld; Rajrm. 555; 

<f)4 Rep. 6S.b. 1 Sid. 153.342. Cro.i;iiz^l5».]l^ 
Inst. 261. S Mod. 236. 1 L^v. 294, Garth. 236. i , 

(m) 1 Str. 304. Archcrv Frowde. 

(n) Id. 305.' 

(o) Sty. Pr. Reg. 264. 
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fendanl^s attorney, of the place of abode of 
the prochein aniy.(j!?) 

To constitute a prochein amy, or guardian, 
the person intended, who is usually a near 
relation, should come with the infant before 
a judge at his chambers ; or else a petition 
shoi^ld be presented to the judge, on behalf 
of the infant, stating the nature of the action, 
and, if fdr the defendant, that he is advised 
and believes, that he has, a good defence there- 
to; and praying, in respect of his infancy, 
cthat the person intended may be assigned him 
as his procheip amy, or guardian, to prosecute 
or defend the action. This petition should 
be accoii^paDied with an agreement^ signifying 
ti]ie assent of the intended prochein amy, or 
guardian, and an affidavit made by some third 
person, that the partition and agreement were 
duly signed. On being applied to in either 
of these ways the judge will grant his " fiat ;" 
upon which a rule or order should be drawn 
up with the clerk of Jhe rules in K. B. for the 
admission of the prochein amy, or guardian. 
In C.P. the order for admission is made by the 
judge, and entered by the prothonotaries on 
their remembrance-roll.(^) An infant must as- 
sign errors, as well as sue, by guardian,(r) or 
prochein amy and not by attorney. 

The prochein amy was first given by the 
statute of Westminister, 1. c* 47, and We«t- 

fp) % Wils. 246. Tomline r. jBrooke)9. 
^) tidd, 98. 
>) C«. Knt. 389. 
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»tais.eM.c....fo.ca,e,of.ece»i„,whe« 
the infant is to sue his guardian, or is essoign- 
ed, or the guardian will not sue for him ; bill 
for the profits received after fourteen the in* 
fant was admitted by guardian to sue an ac- 
count against his guardian in soccage ; for he 
must charge liim as baiiitf :(^) and a guardian 
wiJl be ordered to acknowledge satisfaction 
for so much as he has received on a judg- 
ment (<) 

It seems that if a party come of age before 
trial during a suit commenced by guardian 
or prochein amy, he ought to appoint an at- 
torney forthwith ;(«) and if he omit to do so, 
advantage may presently be taken 6f his. 
omission ; but it cannot be assigned for et-* 
xov.(x) In Chancery the course seems tbtfcpj 
to proceed in such case withoirt ah)^ changfc : 
(t/) and by ai Jac. i cl is. it is enacted, that 
after verdict given in any court of record, 
Judgment shall not be stayed or reversed by 
reason the plaintiff in ejectmentor other per- 
sonal action, being under ^e, did appear by 
attorney, and the verdict pass by him. 

{s) Cro. Jac. 2l^» 

(0 Moor, 8d2. 

(tt) Cro. Jac* 580. Stone v. March. This was in a writ 
of right : the party may do so in other suits. Moor, 665» 
Palm. S29. 3 Bac. ^br. tie.'atid itf cannot be error. 

(a?) Bulstr. 24. Nor, it seems, if an infant executor sue 
by attorney and reccrotff 4of every thing shall be flowed 
for the advantage off* autre droit;^' ^tre, if he fait Ft>ph» 
ISO- Cro. Jac. 441. ' 

(y)Pr.Reg. 195. • . . 
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In Chancery an infant cannot bring a W 
but by prochein amy ;(z) but as the prochein 
vmy pays the costs,(a) any person may bring 
a.j^U as prochein amy to the infant, without 
his consent.(6) 

If baron of age, and feme within age, bring 
an. action, they may sue by attorney, and the 
baron appoint aa attorney for both.(c) 

^ 1 'hough an infant may sue hy guardian 
or prochem amy, yet he can only defend by 
^ardian ;(rf) and if he appear by attorney it 
is error:(^) however, if an attoi ney undertake 
to appear for an infant, the court will oblige 
him to do it properly .(X) The plaintiff moves 
that proper guardians be assigned to the in- 
&nt ; mid the rule or pr^er for the admission 
of a guardian should be obtained before plea, 
and a copy of it annexed thereto ^ for if an in- 
fiint defendant appear b^ attorney, though it 
be in consequence of common process, with 
a notice requiring him to appear in that man- 
ner, .the plaintiff may obtain an order for 
striking out the apearance, and that the defen- 
dant may appear by guardian within a certain 

{z) 3 Bac. Abr. 620. Inf. K.:«. 

(a) See post. The prorhein amy being liable- to the 
costs cannot be examined for the infant, 2 Str. 103C. though 
bis ^iclarations may be received against him. 1 Str. 548. 

(6) Abr. Eq. 1% Andrews v. Cradock* 

(c) 2 Sannd. 31 S. 

(d) Hutt 93. Pabb. 325. 1 Roll Abn 287, 8. F. N. B, 
27» Styl. 369. Cro. Jac. €45. 3 RcdL Rep. 357* 

(e) 3 Hep. 58. b. 9 Rep. 30. b. Moor, 685. Palm. 229, 
(J) 1 Str. 114. Stratton Vt Burgis, 
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time, i(^usually four or six days) or lA tie&ult 
thereof, that the plaintiff may be allowed to 
name a guardian, to appear and defe^nd for 
him ]{g) and a similar order may be obtained 
where the defendant neglects to appear at 

The appearance must be entered i& the 
name qi the infant, '^ praedict ; Catherina' per 
J- S. guardian, venit et dicit quod ipsa,^' ^c.{i) 

In an action against baron and feme, the 
feme being withm age ought to appear by 
guardian ;(A:) and if she appear by attorney, 
and thereupon judgment is given agait^ them, 
it is error (/) 

If a common recovery be suffered, and \XW: ^ 
baron arid feme, in right of the ifeme, (th^ 
feme being within age) be vouched, and they 
appear by attorney and vouch over, apd so a 
common recovery Is had, this is error; for 
though the baron be of full age, yet the feme 
being within age she ought to have appeared 
by guardian ; for the htisband cannot make . 

an attorney for the wife in a matter that con^ 

« • • • . 

(g) Barnes, 41S» Kerry v.. Cade, 418. Gladman v, 
Bateman* 

• (A) 2 Str. 1076. Stone v. Atwoll. ? Wils. 50. Sbipman 
V. Stephens. 

(«; 8 Mod. 336. If the guardian for defendant is admitted 
€bl prqsequend* : this is erroneous. Cro. Jac. 614. Palm^ 
S96. but an admission qvtod sequatuv is goodfin a aommo^ 
^ recovery. 2 Saund. 95.^ 1 Sid. 446. 1 Mod. 4$» 

(E) 26 Ap. 40. 1 Roll. Abr. 2ft8. 

{h Vent. 185. Fj^eman V. BoddiDgton, 2 Lev. 58* 3 
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certis her inheritance, for then he might de<- 
feat her of her inheritance, especially in a 
common recovery, which is now but a com- 
mon assurance ; and their coming in as vou- 
diees miakes it the stronger ; the vouchee 
losing all right to the land, and giving reconi-^ 
pense to the tenant(27^) 

The husband cannot disavow a guardian 
made by the court for his wife.(w) 

If an action of debt be brought against an 
infant exec^itor, he cannot appear by attorney, 
but ought to appear by guardian, else it is 
^or, because, otherwise he might be at great 
prejudice 5(0) for assets may be found in his 
jiand, and judgment given to recover the 
delbrt, damages and costs ^ de bonis testatoris 
:«i, %e. €t si non de bonis propriis," when 
pei'haps the infant had a release or acquit* 
tance to plead, and so he shall be charged 
^^ de bonis propriis" by his ill pleading, with- 
out any remedy against the attorney ; but if 
a guardian mispl^^s and loses thereby, an 
action lies against him* (/?) 

80, if an infant and one of full as:e ai^ 
made executors, and an action is brought 

(m) 1 RolL Ab. ^88. Bridg. 74. 228t Palm. 224. 244^ 
$50. Cro. El. 379. Holland v. Lee^ 

(ft) Vent. 185. 

(o) 1 Roll. Abr. 2B7, 28n. 3 Bulstr..l80. Forbes v, 
Gbild, Poph. 130, Cfq. Jac 420. 1 Roll. Rep. 380. 

(p) Palm. 229. 2Leom 69.Cro. Jac. 641. 1 Mod. 49. 
As to administrator, see 1 Roll. Abr. 28B. Vent. 103* % 
Saund» 213. 1 MotJ. 47. 298, .? Bulstr. 180. 
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against thet!&, be that is underage muit 9^iear 
by guardian ;{q) and it is held that ao infant 
executor cannot be summoned and severed.(^) 
In replevin against A., B., and C, they all^ 
]>er J. 8. attm^at, msAe conusance as baiUITs 
to J. N. and had judgment upon a writ of er- 
ror in K. B. It was assigned for error, that 
Al., one of the defendants, was an iiifaQt^ and 
yet appeared and pleaded by attorney ; but 
die judgment was notwithstanding unanimous- 
ly affirmed, though for different rei|sons> 
Three of the ju(^es held that it ought to be 
affirmed, because the defendfmts are in " tu- 
tre droit,'' and all make but as one bailijS^ and 
that the disability of the servant shall iiot 
prejudice his master? they agreed that , the 
case of executors is the same jn r^so^ with 
the present case ; and that with them there 
is a difference where the infant is pl^ntifi^ 
and where defendant; that an avowment is 
in the nature of the plaintiff, and so af e the 
bailiffs who make coiiusance* But Uolt-C. 
J, diifered, and held this appearance of the 
infant was irregular, for he ought to plead 
per guardianura, and the joining the other de- 
fendants with him signified nothing, so as to 

{q) Styl. 3 1 8. 3 Mod. 236. 2 Str. 754» 

(r)Yelv. 130, Where an action is brought against 
pa];tners, and one of them jdeads infancy^ t^ pleuntilTcaB-* 
not erjter a " ndlle prosequi" as to tbe mfant, and pi^iceed.. 
agaiiKsi the others, for if be does he '.will be npnsuited | 
but nnist discontinue the fii-st acticm, and proseed ^'de no- 
vo" against the others, 5 fep, N.' P* C 47. Jafiray y. 
Fairbairn. *. ' * . 
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charge tbe infant j for if the judgment pass 
against liim, it shall be for the damages ** dc 
boms propriis,'' and he shall not be anierct^d ; 
therefore where he is joined, or where he is 
single, there is no manner of diilerence in 
reason, for in both cases the loss is the same 
if ju(fgment is against hini ; but he agreed 
that in this ease the jud«;!nent should he af- 
firmed, because the plaintiff did not take ad- 
vanti^e of the infancy in time, by pleading it 
in abatement («) 

It is said that in Chancery a guardian can- 
liot be otherwise appointed tlian by bringing 
tli^ infant into court, on his praying a com- 
inission to have a guardian assigned him*(/) 
But if ^ the infant resides in the country he 
sues out a commission to assign a guardian, 
and put in his answer ; and whether be pleads, 
answers, or demurs, still it must be done by 
his guardian for if it is the plea, answer or 
demurrer of the infant, and not of the guar- 

{5) Carth. 122. 179/ Coa» v. Bowles. Show. 13. 165. 
Salk. 93.. 205, One of the judges thought this matter 
might be assigned for error, though pleadable in abate- 
ment. Carth. 1 23. Where the defendant' pleads infancy, 
a replication in a general form, " that the articles were ne- 
cessaries suitable to the estate and degree of defendant" is 
sufficient. Carth. 110. Huggins v. Wiseman. Where 
infancy is given in- evidence under the general issue, (as. it 

it 

IBBSLJ^ in caaes of simple contract) it is competent to the 

. plaintiff to answer it by. proof of any matter, which might 

have been . pleaded i^s i^ply to tbe plea of iniancy* 1 

Selw.JN. P. J 41. / 

^l).Abr. 14 260. JUoyd y* Cartw. 



• 



188. Law of Chap, IX.] 

dian, it will be irregular. When the infant 
neglects to appear,(2i) or to have a guardian 
assigned, it is a motion of course, (he being in 
contempt to. an attachment) to pray for a 
messenger to bring him into court ; and when 
he is there the court always appoints him a 
guardian: but it is doubted whether this can 
be done against a peer of the realm who is 
an infant, and whose person, though not sa^ 
cred, is privileged. 

3. Infants have many judicial privileges 
which persons of full age have not Thus, 

In debt against an infant for rent arrear, 
the defendant demurred to the declaration, 
and afterwards pleaded to issue, and iku^ court 
held, that the infant may waive his deimu-rer 
in the same term, (a:) 

If judgment be given against an infant by 
default in a writ of right, he shall have a 
writ, of error, and reverse the judgment for 
his nonage, (y) 

But this must be understood of an beredi- 
ry right, in which the infant shall not lose by 

(tt) A man by will charged his land with the payment 
#f debts : the creditors filed a bill against the infant heir 
who appeared, but neglected to answer. An attachment 
ira« issued against him : however, as he was in Scotland!, 
it was held he must answer by a certaii^'time, or shew 
cause why a receiver should not be appointed. 2 R 
Wms. 409. Leg. v. Turnbull. 

{x) 2 Bulstr^ 69. Quaere if the court would not, oq 
motion, give leave in the secoi^ term to waive the d&-> 
murrer f 

(y) Cro» Jac. 464. 
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de&uljt ; for there is a difference between 
those things which concern the hereditary 
righf for which the parol shall demur, and 
those actions which are brought and ground- 
ed " de son tort demesne," as in >Yaste, dissei* 
sin, or the like ;. in these the infant shall not 
be privileged, '^ quia.malitia supplet setatem. 

In an a^ize against two, of which one is an 
infant, if they make default, by which the as- 
size Is awarded, and after the assize remains 
for default of jurors, yet the infant shall be 
received to plead afterwards.(fl) 

In an assize by an infant, if the tenant 
pleads ao ill bar, and the infant replies, by 
which he makes the bar good if the plaintiff 
had been of full age, yet tliis does not make 
the bar good against the infant ; but if the 
judgment be for the tenant thereupon, this is 
error for the court ought to plead for the in* 
fant'On account of the tenderness of his age, 
(ft) and the judges are considered his counsel* 
lor3.(c) But, 

In a formedon in remainder, if the tenant 
pleads infancy, and that the remainder de* 
scended to him, and prays his age; and the 
demandant pleads that the remainder did not 

{z) Cro. Jac. 467. Payment of money into court, with 
a plea of infancy, is not an admission of the plaintiff's d^* 
mand beyond the sum paid in. 3 Esp« 482* n* 

[a) 29 Ass. 36. J Roll. Abr. 731. 

(6) 37 Ass. 5. 1 Roll. Abr. 731. 

(c) Cro. Jac. 466. 

18 
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descend to him, and thereupon islne is joined 
and found for the demandant, a final judg- 
ment shall be ^ven notwithstandi[% the in* 
fancy of the tenant ; for in all cases where 
the issue is upon a dilatory ple^ and tried 
per pais, the judgment is peremptory. (d) 

An infant shall be privileged from fine iind 
im|)risonment, in many cases in which per- 
sons of full age are thus puni3hed:(i) as, if 
an infant in an assize Vouch a record and fiul 
at the <lay, he shall not be impn3oned,although 
the statute of Westm. S. c. Sfl. that gives im- 
prisonment in such a case, is general :(«) also, 
if guilty of a forcible entry, ^though he nwy 
be fined for the same; yet be cannot be im- 
prisoned :(/) SO, if an infant be convict in an 
action of trespass « vi et armis," ^e entry 
must be, " nihil de fine, sed par donatur quia 
infans." However, the « capiatur pro fine" 
is now taken away by 5 W. and M. c; ««- » 

An infant plaintiff or demandant shall not 
be amerce' the reason he shall 

hot find pi 

ES 

'■ (1) The cc ^ an Infant out of cus- 

tody upon the ythere there is no eugr 

gestion of fraud, but wit! leave him to use that fact in hfs 
defence. Clemsonv. Busk, 3 Bintm/'s RiforU 415. 

{d} 1 Lev. 163. I Sid. 118. 252. Amcot v. Amcot. 

it) Hal. Hist. P. C. 20, 21. Bridg. 173. 

(/) Cro. Jac. 274. 

(g) Co. Lit. 127. 8 Rep. 61. 3 Buletf. ^76. Palm. SIS. 
1 Roll. Abr. 914. 28&I 
(A) Cro. Car. 162. 
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But mn infants defendant shall be amerced if 
he pleftds with the demandant, and the rpatter 
is found agftinst him5(i) though he shall be 
pardoned of course, and the entry in such 
case is " ideo in misericordia^ sed par dona- 
tur quia infan8/'(Ar) 

«Bat if an infant brings an action by his pro- 
eltten amy, and pending the action comes of 
age, and makes an attorney, and after a non» 
^t^ he shall be amerced,{/) 

And if a^ % prsecipe'^ be brought as:ainst an 
in&nt, and pending the plea he comes of full 
age, he shall be amerced for so much delay 
aft takes place after he comes of agec(m) 
Wager of law is not allowed for or against an 
%)fant(;i) 

4. The interest of infants is so far regard- 
ed and taken care of in the court of Chance- 
ry, that no decree shall be made against an 
infant, without giving him a day to shew cause 
against it, when he comcB of age«(o) But 
he is not bound to wait till h^ comes of age 
before he seeks redress against the decree, 
but may apply for that purpose as soon as he 
thinks fit ; and may do this, it is said, by bill 
of review^ rehearing, or by original bill alleg* 

(0 1 Roll. Abn 214. Cro. Car. 410. 
{k) 8 Rep. 61. Palffl. 518. Cro. Car. 410. 
(0 Dy. 338, pi. 41. 

(m)3BuIstr. 15 K 5 Rep. 49. Moor, 394t 1 Rolf. 
Jlep.294. 

(fi) Co* Lit 395. an 
(o) 2 Vern^ 342-^ 
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ing spedallj the errors of the former decree. 

(P) 

If there are several parties to a suit in 

Chancery, and it appears that any one of tba: 
defendants is an in&nt, and any thing is pray- 
ed against him by the decree, he must hftve a 
day given him to shew cause ;(9) the words. 
of the decree are thus, " And this decree J* 
to be binding on the said J. S, the infant, un- 
less he shall within the time of six montti^ 
after he shall attain bis age o^ twenty-one 
years, (being served with a process for that . 
purpose) shew unto this court good cause to 
the contrary,'* 

The process is by way of ^ gaibpcena," to 
be served on the defendant at his coming of 
age : is a judicial writ, and must be returned 
in term time. 

If he shews no cause, the decree is made 
absolute upon him ;(r) but when he comes of 
age and shews cause within six months^ be 
may put in a new answer and make a new 
defence ; for it would be highly unreasonable 
to conclude him by what his guardian had 
done, who perhaps made an improper de- 
fence, or mistook the nature of the case; 
and if the infant noti/dthstanding were to be 
bound thereby, it would be to no purpose to 
give him a day to shew caiise^ 

(p) Richmond v. Tayleup, 1 P. Wms. 736* 
(9) 1 Vcrn. 295. 232. 2 Vent. 351. The infant heir w 
Mlpwed no day to shew cause where the devise is to iraiiti^ 
Ko pay debts. 1 Atk. 420. Blateh v. Wilder, 
(n) j^br. E<J. 280, 281:. . • 
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Therefore if a guardian put in an answer 
to a bill in Cliancery for an infant on oath, 
such aftswershalf pot conclude the infant, nor 
te read in evidence against him ;(^) for the 
effect of an infant's answer to a bill in Chan- 
eery id to no other purpose than to make pro- 
per parties, so as to have an opportunity to 
take depc^itions, and to examine witnesses to 
prove the taatter in question ; and therefore 
eiKceptions cannot be taken to an inflint's an- 
sv^r.(^) And in a suit against an infant, the 
service of subpoena to hear judgment, must 
be on the guardian, not on the infant.(2^) 

But it seems that if lands are devised to be 
sdd for payment of debts, the lands may be 
decreed to be sold without giving the heir, 
^o is an in&nt, a day to shew cause when 
he comes of age j for nothing descends to 
him ; but if he is decreed to join in the sale, 
he must have a day after he comes of age {x) 

And it is said by the court in 9 Mbd. 128. 
{y) that ^^ in cases of trusts, infants are always 

{s) Carth. 79, Eccleston v. Petty, 3 Mod. 259. Show.. 
t9. Fountain v. Cain, 1 P. Wms. 504. 2 P, Wms. 40 U 
3 P. Wms» 237. 2 Atk. 531. Aliter, if a superannuat- 
£cl person answer by g\3ardi$in« Abr. £q. 281; Prec« 
eh. 229. ». , 

. (t) Bunb. 33S. Strudwick v. Pargiter, 4 Br. P. C. 256. 

(ti) 2 P. Wms. 643. Taylor v. Atwood. 

(x) 2 Vern. 429. Cooke v.. Parsons; Pr. Chan. 185. 
Unless the sale be for his interest, and there is a trust to 
be performed, and the court can see to the proper appli-%, 
cation of the money. 3 Atk. 117. Uvedale v. Uvedales 

iy) Whitechurch y. Whitechuych. 
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bound by decrees itf this courtrj and so they 
are where the will of the ancestor i* contest- 
ed ; and it is either set asij^ or Confirmed in 
equity after trial on an issue of ' devisavit vcl 
non,' or where it is otherwise set aside with- 
out a trial at law ; and there is scarcely any 
case where an infant hath time to shew cai^e 
against a decree ; but where it is necess^u^y 
for him to join in a conveyance to complete 
the estate, and where sueh conveyance is «f 
the inheritance, as in decrees of foreclosttre* 
of mortgagers, b^^.^^ And even in the case 
of foreclosure it is not permitted him to ra- 
vel into the accounts, nor is he entitled to re- 
deem; he is merely entitled to . shew error 
in the decree.(2;) 

tkx\ infant may file a bill of review to ro« 
verse a decree, notwithstanding it hath beeti 
enrolled upwards of twenty years (a) 

It hath been bolden that an infant, when 
plaintiff^, "ifs as much bound^(2^) and a« little 
privileged, as one of full age i ynless gross 
laches, or fraud and cotfusion, appear in the 
prochein amy, in which case the infant may 
open the decree by a new bill,(c) But the 

(z) 3 ]?•. Wmflu 353. Mallack v. Galton. So an ac- 
count settled with an infant, shall not be opened after a 
length of time, unless fraud appears, 2 Atk, 119. Vemcm 
V. Vaundry, 

(«) 4 Bn Ch. Rep. 441. Lytton v. Lytton» 

(6) Even by laches in the suit* 13 Yes* 396. Hinchin^ 
brqpke v. Shipbrooke. 

(c) 2 P. Wms. 518. Mard Broke v. Lord and Llidy 
Hertford^SAtk^62e. 
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bouse of Lords g»ye Sir John Napier leave to 
shew cause when bo came of age, against his 
own decree i{d) and,fin infant's neglect to put 
in a replication shaH not be taken as an admis- 
sion of the trutb of the answer, for an infant 
can admit nothing.(^} 

If the court detect an incautious submis* 
sion in the bill of an infant, to any thing that 
wlU be prejudicial to his interests, they will 
direct an amendment f/]^ 

An infant may put in a new answer(^) at 
any time before the decree is made absolute. 

Under th^^genei^ protection afforded to 
infants by the court of Chancery, an infant 
may by his prochein amy call his guardian to 
account, even during his minority; and if 
a strangtr enters, and receives the profits of 
the infiint's estate he shall in consideration of 
this court be looked on as a trustee for the 
infant.(A) The court will not suffer an in- 
fent to be prejudiced by the laches(f) of his 

(d) 3 Br. P. G. 301. Lady Effipgton v. Napier. 

\e) 2 Atk. 377, Lcgard v. Sheffield, contra 3 P. Wms. 
237. Thurston v. bechair, (n. E.) 

(/) 2 P. Wms. 337. Serie v. St. Eloy. 

(g) 1 P. Wms. 504. Fountain v. Cain. 

(A) But the court will not aiqx>int a receiver where tl^ere 
^ no bili filed. 1 Atk. 489. 

(t) If a trustee purchase the estate of infant cestui que 
trust, either during his ininority or after age, (Sudg. V. 
and P. 488.) the cestui que trust may insist on the purchase 
being avoided, and may reclaim his estate, allowing fo| 
any iaipr»vements that have been made. (Id. 494.) 
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trustee8(A:) or guardlans.(0 It will too, mth 
tiie approbation of hia relations, allow 'him 
out of a trust estate, though there 
sion in the trust for that pur- 
d make the order for that pur- 
no cause be depending,(n) It 
the nature of his estate ;{o) (and 
80 it seems may guardians and trustees, where 
it is manifestly for the benefit of the infant, 
(p) Lord Thurlow stated it to be a general 
rule, that a trustee should not, ad liUtum, 

(fc) 2 Vero. 3G8. Allen y. Sayer. , In this case the 
trustees had omitted to enter within five yean after a fine 
levied by a stranger. In the oext case adduced, « guar- 
dian had suffered a doweress to recover, by omittipg to 
set up a term. 

(0 Prec. Chan. 151. and payments ta'tbe infant duriiq; 
his minority are discountenanced. 4.Ves. 369. Lee T. 
Brown. 

(mV3 Vern. 336. Maintenance rarely, but advancement 
frequently. G Ves. 473. Walker v. Wetherall. The Chan- 
cellor ordered a proper allowance for the maintenance of 
infants, wards of the court, who had been ill used by their 
father (-12 Ves. 402. Whitfield v. Hales.) But on a mo- 
tion for increase of allowance to an eldest son, the court 
will not do more than direct a proper allowance. (1 Br. 
Ch. Ca. 1 79. Barnett v. Barnetl.) 

(n) 2 Atk. 315. Ex parte Whitfield, 3 Br. Cb. Rep. 88. 

(o) 1 Vern. 435. Lord Winchelsea v. NorecliG^ 6 
Yes. 6. Lord Ashburfon v. Lady Ashburton. Though 
~ there was no authority in the will. 

(p) Ambl. 417. Inwood v. Twyne. Where there are 
adult and mfant legatees, whove legacies are charged on a 
real fund, though the adults have a right to have dieir leg- 
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charge the nature of an infantas estate ; But 
held that the trustees having applied the per- 
sonal estate of the infant, in performance or 
satisfaction of a condition, upon which the in- 
fant was entitled to a real estate, that was not 
a ground for raising a trust against the heir 
in favour of the personal representative of the 
infant (^) The coiirl will even decree build- 

acies immediately raised) and for that purpose a sale may 
be necessary, and the heir ofiers the purchase money to 
be laid out a^ a security for the interest of the infants leg- 
acies, the court will not deprive them, in case of deficiency 
"of recourse to the realfttnd. 3 Br* Ch. Ca. 19* Dickenson 
rv Dickenson* 

Moniey in the fundd) belonging to wards of the court, 
eannot be invested in the Accountant GeneraPs'name till, 
the jVt&ster has made his report on the account taken by 
him. 1 Br. Ch Ca. 5S. Bencroft v. Rich. 

(g) 1 Foubl. Eq. Tr. 82. note f. In application of the 
personal estate of infant tenant in tail, to redeem the land- 
tax, by persons not having authority within the at >, the 
court will determine by analogy to the option to be reserv*- 
ed by guardians, &c. under the aot for the personal rep- 
resentative of the infant to charge the estate in thp posses- 
sion of the remainder-man ; and in all cases the court will 
so guard the property of an infant, as that the c<tnversion 
of it shall not change the nature of, it between the repre- 
selitatives. 11 Ves. 257.278. Ware v. Polhill. hi Ash- 
burton v. Ashburton, 6 Ves. 6. the Chancellor directed 
lands purchased with the saving of an infantas estate, to be 
convey e<l to tha ki&nt, and his personal representatives, 
unlil he attained twenty-one ; because, as personal estate, 
be mi^t'begueath it at seventeen* 

W 
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i ig leitses of sixty yeai^ of aq^ i^aot's estate, 
when it appears to be for his advantage.(r) , 

If it be represented to the court, that, a suit 
instituted on behalf of an infant is not for his 
benefit, an inquiry into the fact will be direct- 
ed to be made by one of the masters; and if 
he reports that the suit is not for the benefit 
of the infant the court will stay the proceed- 
ings. (5) So, if two suits -for the same purpose 
are instituted in the name of an infant, by dif- 
ferent persons acting as his next friends, the 
court will direct an inquiVy to be made in the 
same manner, which suit is most for his ben- 
efit ; and when that point is ascertained, will 
stay proceedings in the other suit.(i) 

If a legatee be of full age he shall have in- 
terest on his legacy, only from th^ time of his 
demand after the year allowed the executor : 
when no time is appointed the legacy is only 
payable on demand. But in the ca§e of an 
infant it is otherwise ; and he shall have ir»ter- 
«st, because no laches can be imputed to 
him.((^) 

5. ..n infant is not liable tt) costs, but only 
his procJiein amy \{x) and if he refuse to pay 
them \\\ demand, the court will grant an at- 

(r) 2 Vetn. 224. and the guardian of infant tenant in 
tail is not restrained from cutting down timber. , Forrest 
' Rep. 1 6. Eq. Tr. FonbL 82. 

{s) 3 P. Wms. 142. Da Gosta v. Da Costa. 

(0 Mitf. Eq. PI. 27. 

(ti) 2 Eq. Tr. 429. . 

(a:) Cro. El. 33. Grave v* Grave, 2 P. Wms. 297. tur- 
ner V. Turner, 2 Str. 708. 
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tachment against him {y) Yet where the in- 
fant liluintiff was taken in execution for llie 
costs, the court refused to discharge him on 
motion ;(z) and it hath been adjudged that 
costs are payable by an infant defcndaut.(a) 

If an hifant by his guardian or prochein 
amy brings an ejectment, which is found 
against him, and the guardian becomes insoU 
vent, the infant himself must answer the 
cost3.;^6) because the rule was entered into 
for the infant's benefit; and infants must not 
disturb the possession pf others by unlawful 
entries, withovit being punished with cost$. 

When an infant sues, it is the practice with 
the court pf law to stay the proceedings till 
th« prochein amy, guardian, or attorney, hath 
giv^n security for the costs \{c) and where he 
bas appeared to be in low pirf^mstances, or 
iocompetent to discharge the costs, they have, 
OR mptipn, appointed a new prochein amy, 

» 

(y) Barnes, 138. Slaughter v. Talbot. 

{z) 2 Str. 1217. Gardiner v. Holt, 13 East, 6. 

(a) Dy. 104. 1 Bulstr. 189.2 Str. 1217, see Barnes, 
iSS.Thurstout v. Percivall. And where an infant brought 
his bill by prochein amy, but never proceeded tUl he came 
of age, when the bill was dismissed, the infant and pro- 
cheki amy were both held liable to cpsts. 2 P. Wms, 297. 

Turner v. Turner. 

(6) A bill by an infant was dismissed with costs, iipon a 
fact which, though not known, might have been known 
with reasonable diligence when the bill was filed ; and 
the prochein amy was not allowed the costs out of the in- 
fant's estate. 9 Ves.'548. Pearce v. Pearce. 

(c) 1 T. R. 490. Doe v. Aliton. 
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or guardian, of sufficient abiUty.(^) It hath 
been said, that a similai; practice a|)ta}ns Jn tho 
court of Chancery, and that if the prochein 
amy be insolvent, the defendai^t may apply 
to have a solvent amy named. (e) 

But in Squirrel v. SquiiTel,(7^ a bill having 
been filed hy the prochein amy of a feme co- 
vert against her husband, it was moved on 
the |iiirt of the defendant that all proceedings 
in the cause might be stayed, untU the pro- 
cheia amy should give security for costs, op 
another prochein amy be named, which ap- 
plication was supported by an affidavit c^ the 
bad circumstances of the prochein amy. 
However, Lord Thurlow refused to make 
any order ; and said he did not conc^ine the 
court could enquire into the circumstances of 
any prochein amy, more than those of any 
common plaintiff; in which case, though the 
plaintiff should be insolvent, the defendant 
cannot help himself; that in the cases of an 
infant or feme covert they were obliged to 
sue by their next friend, in order that there 
might be some person mahle for the costs ; 
(which the infant and feme covert themselves 
are mi ;) but that the court contended itself 
with making somebody amenable^ in this res- 
pect without going into an inquiry concerning 
his ability. 

{i\ 2 Str. 932. 

(e) 2 P. Wms. 297. Turner v. Turner. 

(/) 2 Coy's P. Wms. ?97, note, 
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And in a case(^) lately argued in the Com* 
mon Pleas, the court could not oblige an in* 
fant plaintiff to give security for costs, though 
Mr. Justice BuUer^s opinion in Doe v. Alston, 
(A) was quoted. 

(g) 1 Marshall's Rep. 4. aoonymoos. 
(fc) 1 T. R. 491. 
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1. /foie; Infancy is tried — on whom the Proof 
lies: ;e. Tfie QneMim^ " What is necessa- 
ry ?" —6?/ wAom /ried. 

1* It is laid down as a rule in some books, 
that wheresoever it is alleged upon the plead- 
ing, that the party was and yet is under age, 
there it shall be tried by inspection of the 
court ; but where the party is of full age at 
the time of the plea, there it shall be tried 
per pais, (fl) 

But it must be observed, that, «s to judicial 
acts, or acts done in a court of record, the 
trial of infancy must be b^i inspection ; aad 
therefore, if an infant levies a fine, and at- 
tempts to revurse, the writ of error must be 
brought during his minority, that the court 
may by inspection determine the age of the 
infant ;(b) but the judges, as by adjuncta^ may 
in such cases inform themselves by witnesses, 
church books, ^. 

So, if an infant suffer a recovery by appear- 
ing in person, this must be reversed, by in- 
spection of the judges during his minority, (c) 

It is said, that in all cases where the party 

(a) 1 Lev. 142. 1 Keb. 796. Cro. Jac. 69. 581. 
(6) Co. Lit. 380. Moor, 76. 2 Roll. Abr. 1 5. 2 Inst- 
483. 2 Bulstr. 330. 12 Rep. 122. 
(c) Ante, chap. iv. 42. 
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pleads that he was within age at B , and al* 
leges a place^ that there the trial may be well 
enough where it is alkged :(rf) where no 
place is alleged, there, in personal actions, 
where the writ is brought ; and in real actions, 
^ei^ the right of the lands depends upon in- 
fancy, the trial is to be where the land lies.(e) 
An infant entered into a recognizance of 
100/- (as bail Ipd'A. B.) which became forfeit- 
ed^ and he was taken in execution ; where- 
upon he brousbt aq " audita querela'' sugsrcvst- 
ing his infaa^^y ; and the writ being brought 
into court he appeared " in propria persona ;" 
and it Wits moved, that he n)ight he inspected, 
andhis witnesses examined ; and thereupon Im 
mother peremptorily deposed, that at that 
very time he was twenty years old and no 
more, and a maid servant gave circumstantial 
evidence to the same purpose ; and it was 
fnoved that he might be bailed : but, " per 
cfiriam,'' it is a matter of discretion^ either 
to admit him to bail, or to refuse it, he being 
in execution ; but if he had brought his '^ au- 
dita querela'^ before he had been taken in 
execution, he must have a " supersedeas'' of 
course : and the court would not bail him, 
though the long vacation was near, but re- 
quired the evidence to be strengthened by a 
copy of the register of the parish where he 
was born, which being in Yorkshire, he ap- 
peared again in Michaelmas Term, in rcusto- 

(d) Skin. 10. ph 10. 

(e) Cro. Eliz. 818. 
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6j ; and a copy of the register was pFoduced 
ttnd sworn to be a true copy ; and the moth- 
er and the maid being again sworn, he was 
discharged by the court.( / ) 

The best evidence in general that can be 
given of infancy to a jury are church books, 
(jf) and witnesses. (jr) An almanaek, in which 
a lather had written - die nativity of his son, 
was allowed to be strong evidence. (A) 

The proof of infancy usually lies on the 
infant ; and this rule was pot departed from, 
even where the plaintiff replied a promise 
after twenty-one ; and it was contended he 
must prove the whole of his. allegation ; for 
the fact of infancy seems to rest more "ifa* 
mediately within the infant's knowledge, afid 
it may be absolutely impossible for the other 
party to prove it(i) 

a. In Mackarell v. Bachelor, Cro, Kliz, 
588. it is stated that the question, " What is 
necessary or not?" shall be tried by the 
judges, and not by a jury. 

In Coates v. Wilson, 5 Ksp. 168 Lord 
EUenborough appears to have decided the 
question without sending it to a jury. 

But it ceitainly was left to the jury in Hands 
T. Sianey, 8 T, K. 678., and appears to have 
been so iili Esp. sii. 

(/) Carth. 978. Trin. 5. W. 3. Lloyd v. Eagle* 
(g) 1 T. R. 649. Doug. 162. 170. 1 Esp. 353. 
(h) Raym. 84. 
(t) 1 Tr. 649. Borthwick v. Carruthet*s. 
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CHAP, XI. 

(Jtf the privilege of Infancy as to the Pard 
Aptnurring, 

i. In i U' shall be allowed. 

2. Foi e of what Person. 

IK the feudal law, the guardian, having the 
whole prufits of tlje estate that he might be 
enabled to breed the infant up to arms, was 
not admitted, where the right of inheritance 
ivas in demand, to prosecute or defend for 
the infant ; and the infant being incapable of 
acting for himself, the action was in such ca- 
ses suspended till he came of age.(a) 

Hence it is, that in all cases where a naked 
right m fee descends(ft) from any ancestor to 
an infant, there, in every action ancpstorial 
brought by the heir within age, the parol shall 
demur,(6) for the law in this case judges it 

(?) 3 Bulslr. 143. 1 RolL Rep. 3-->5. 6 Rep. 3. ^ Mar- 
kal's case. 

(6j For an infant, in by purchase, shall ijot have his 
age; 1 Roll. Abr. 143. Garter, 88. therefore if lessee 
for life surrenders to an infant, who hath the reversion iiy 
descent, he shall not have- his.age ; for quoad strsiijiprs 
estate for life halb continuance. -1 Roll. Abr. 143. Co. 
Lit. 338. b. 

(c) 6 Rep. 3. b. Dy. 133. 

- 30 . • - . . - 
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less prejudicial that the infant should be de- 
layed of his right, than that he should run the 
hazard of losing it for ever, which he might 
be in danger of, by his want of knowledge in 
setting forth his title, ^c. and the parol shall 
demur in equity, as in law.(d) 

So in all cases on the fee ; as if an action 
of debt on the obligation of the ancestor be 
brought against the heir, there the parol shdU 
demur, because that lays a burthen on the 
fee, which, hy law is to be preserved entire 
until the infant comes of age ;(^) when ajso 
he may possibly discharge himself by plead- 
ing tiens per descent.^"/]) Whether equity 
will decree satisfaction on such a bond, where 
there are no personal assets, is made a qusere, 
1 Vern. 173, and there said that infants may 
be sued in equity, and that there is no- prece- 
dent that the parol should demur ; and in 1 
Vern. 4S8. it is said by the Master of the 
Rolls, that he thought such a decree reasona- 
ble ; but the reporter adds a " debitatur."(g) 

If a party recovers in an action of debt 
against the father, who dies ; in a " Scire 
Facias'' iagainst the heir on this judgment, he 
shall have his age-(A) 

(J) 3 P. Wms. 368* Where a lease is made to a man and 
his heirs for* three lives, the heir does not take by descent, 
V but as special occupant, and parol shall not demur* 
(e) 2 Inst. 89. Moor, 74. Dy. 239. pL 39. And. 10. 
(/) 1 Roll. Abr. 140. 
(g) See 2 Chan. Ca. 164. 1 Ler. 197^ 8. 
(fc) 1 Roll Abri 140. Co. Litj 290. 
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So, in a " Scire Facias" against a teiTcten- 
ant, to have execution of damages recovered 
against J. S., if the terreteoant be within age, 
and in by descent, he shall have his age»(2) 

In a " Scire Facias'Vag^inst the heir of him 
a^nst whom the recov^y Wiis had, if the 
heir be in by descent frocp another ancestor 
^an he against whom the recovery was had, 
jbe shall have his age.(&) 

In a writ of annuity agtdqstan heir, he shall 
ha^e his age, because he may discharge him- 
self by saying he hath not}iipg by descent. (/) 

60, if execution be sued against him on a 
recognizance, (though he be charged partly 
as terret«r)Ant,rm)) or statute merchant ;(n) 
and an assise jUes for him if ousted thereon, 
for ttie extent is void which is made on the 
possession of an infant. (0) 

He shall have his age too, on a recognizance 
in nature of a statute staple, (p) And this pri- 
vilege of infancy does not only. protect the 
infant, but all others who are affected by th^ 
judgment; as if there be father and two 
dai^ters, and the father die, one of the 

(i) 1 Roll, Abr. 140. Co. Lit, 290. 

(jb) 1 Roll Abr. 1S9. Where the parol shall demur ip 
a '^ Scire Facias^' to execute a remainder Ihnited to the 
ancestor, vide Moor, 16. pi. $9. 35. 114. And. 24. Dals^^ 
^7. Keilw. 204. N-P^n^l- 12i,pl. 1^2. 

(0 1 Roll. Abr. 140. 

(m) Ibid. Co. Lit. 29a 3 Rep. 13. 2 Inst, 89. 

(n) Co. Lit. 29Q. 1 Roll. Abr. 14a 
. (0) Hetl. 64. 

flf) BrOf Stat* Mer. 38. Co. Lib 290. a# 
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daughters being within age, partition being 
made, the eldest shall not be charged alo(\e, 
but shall have the benefit of her sister's mi- 
nority, which suspends the execution. (9) If 
the cofiusor of a statute merchant die^ and his 
heir within age endow the widow, the land in 
dower shall not be extended during. the mi* 
nority of the heir.(r) 

But though upon a judgn>ent in debt, or 
upon a statute or recognizance, there can be 
no proceeding against an infant, at commpn 
law, yet it is said there may be in Chancery .{5) 

The infant shall have his age in a '^ cessa- 
vit" by descent, though it be of his own ces- 
ser ;(<) because he cannot tell wJiat, arrears 
have accrued ; and if he docs not make a true 
tender, he loses the whole for ever. So, iin a 
writ of customs and services,(«) which is a 
writ of right in its nalupe^ in which judgment 
final shall be given. Yet be msiy be distrain- 
ed on for rent (a;) 

The tenant may pray tjiat the parol demur^ 
if an infaat brings a writ of right as heir to his 

{q) Moor, pi. 203. Co, EnU 12.. 

(f > Co; Lit. 290. But thia must have b€cp a ca$e where 
the widow claimed by marriage prior to the inctimbrabce, 
for the privilege of the infant is personal, and does not ex- 
tend to her, or to a lessee, &c, Ijord Nott, MSS. Hargr. 
Co. Lit. 290. a. note(l; 248. 

(5) 2 Chan. Ca. 164, 1 Lev. 197^ 8. 

(0 Co. Lit. 380, 1. 1., RolU Abr, 1 38. 2 Inst. 401 . aliter, 
if it be a purchase, Plow. 364. b. 6 Rep. 4. b, 2 In^t. 301, 
{laym. 118. 

(tt) 1 Roll. Abr. 139. 141. 9 Rep. 85. a, 
ix) 9 Rep. 85. Ciinny's case. 
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ancestor, and lays the esplees in his ances- 
\o\\{y) So in a formedon in reverter \{z) and, 
in a petition to the king, in the nature of a 
formedon in remainder, the parol shall demur 
for the nonage of the petitioner,(fl) If an in- 
fant be vouched and bound to warranty by 
the deed of his ancestor, the parol shall de- 
mur for nonage.(2^) 

But regulai^y in all real actions brought by 
an infant of his own possessiou,(r) the parol 
shall not demur \[a) for the granting that the 
parol shall demur h a law introduced, not for 
the delay or prejudice of the infant, but for 
his advaatag^. 

In writ of dower the parol shall not demur, 
in favour of dower ; for the wife must be sub- 
si8ted-(6r) So, if a' woman bring a " quod ei 
d^forceat" upon a recovery had uf land which 
she claimed to hold in dower, the parol shall 
Dpt.demur, because it is of the nature of a writ 
of dower i(f) But if a tenant in dower be dis.^ 

(y) 1 llolL Abr. 137, 6 Rep. 3. 

Iz) Ibid, and if an infant acknowledge the' action of the 
demandant for part, yet if the parol demurs for the rest, 
it shaU demur for all.. 1 Roll. Abr. 147. 

(a) Dy. 136. Dais. 22. Moor, 35. Kelw, 205. 

(6) 1 Roll. Abr. 144. 

(c) As in assises of novel disseisin and mort d'ancestor, 
6 Rep. 4. 

{d) 6 Rep, 3. b. Cro. Jac. 467. 
. (e) 1 Roll. Abr. 137. ^3 Bulstr. 141. 1 Roll. Rep. 323, 
Cro. Jac. 393. "^ 

(/) 1 Roll. Abr. 137. 3 Bulstr. 135. 138. 
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seised, and the disseisor die seised, bis heir, 
shall have his age against the feme.(g) 

The infant shall not have bis age in^dow- 
er, though judgment go by default against 
him.(^) But he shall have it, where the fe- 
me bars her dower by fine, and after brings 
error to reverse tiie fine.(i) In !Moor it is 
said, only where he is terretenant 

In a " quare impeditj^'CA:) or suit in the na- 
ture of it,(/) the parol shall not demur, be- 
cause the lapse may incur during the nonage. 

Nor does age lie for the defendant in a 
writ of partition between coparceners.(^) 
The same law of joint-tenants ahd tenants in 
common :(n) and in a '^ contiibutSone facfetf- 
da" by one coparcener against anothir.(o) 
Nor in actions brought against him for his 
own wrong, as trespass, waste, disseisin, as- 
sise, ^Q>.{p) 

In an atteint against the heir of the feoflfee, 
the parol shall not demur for the nonage of 

the defendant. (5) ' . 

' . ' ' 

(j:)lRdl.Abr. 137. 

(A) Cro. Jac. 111. Cro. El. 309. 

(0 Cro. Jac. 392. Modr, pi. 448. 

(&) 1 Roll. Abr. 138.. 3 Bulstr. 131. 142. 

(/) 1 Roll. Abr. 138. 

(m) 6 Rep. 4. Co. Lit. 171. 

(h) Hob. 179. 

(0) I Roll. Abr. 139. 

(p) 1 Roll. Abr. 140. Cro. Jac. 4^7. nor in replevin^ 
though the plaintiff shew a release of infant's father^ 1 
Ron. Abr. 140. 

iq) 1 Roll. Abr. l^. 
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• 

Neither in a " per quae servitia,"(r) or " quid 
jittls damat''(£) against an infant, or writ of 
festrepenient.(*) 

Nor for the nonage of the demandant in a 
t^ quid juris clamat^' by him in reversion ;(w) 
for the nonage of the heir of the conusor 
alleged by the tenant % a " per quae servi- 
fet j''(j:) norfor the nonagj3 of the demandant 
in a writ of " mesne."(^) But it shall demur 
if an infant in reversion brings a ^^ quid juris 
ckmat^' against a tenant for Ufe.(2;) 

T^e parol shall not demur for the nonage 
of ti^e plaintiff in an appeal of murder ;(a) 
and, 

^y the statute of Westminster 1. c. 47. it 
is enacted, ^^ that if one purchase an assise, 
and the principal disseisor die before the as- 
sise .piss, the plaintiff shall have a writ of 
entry against bis heir or heirs, of what age 
soever ; so, if the disseisee die before he hath 
purchased, his heir or heirs shall have, f^c. so 
that the nonage of the heirs of either, the 
plea shall not be delayed ; but, as much as 
can, fresh suit must be made after the dissei- 
sin : so, in case of prelates, ^c. where there 
can he^no descent/' 

(r) 9 Rep. 85. Co. Lit. 315. 

is) Co. Lit 315; 

(0 Dy. 104. pi. 13. 2 Inst 328. 

(u) 1 Roll. Abr. 136. 

{x) Ibid. 

(y) 6 Rep. 3. b. 9 Rep. %5. 

(z) 1 Roll. Abr. 138. 6 Rep. A. Go. Lit 3^. 

(a) 2 Inst. 326. Dy. 137. 
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So,4f the party die before purchase of the 
•writ ; for this is put only to shew the mischief 
of this particular case, whereas the body of 
the act is general.(&) But the writ of entry 
entry extends only to a writ in the " per,** 
and not in the " post ;" so that if the heir of 
the dissseisor makes a feoffment in fee, and 
the feoffee dies, his heir within age, in a writ 
of entry against him, shall have his age.(^) 
So, it extends not to the vouchee or payee in 
in aid (^) Special heir, as in gavelkind, £^c. 
is within the act, whicn extends also tQ the 
heir of the heir, as in a writ of entry in the 
" per and cui."(e) 

By the statute of Gloucester, c. «. <« where 
an infant is held from the inheritance after 
the death of his father, cousin, grandfather, 
^c (/) so that lie is driven to his wiit, and 
the tenant pleads a feoffment or other matter, 
whereby the justices award an inquest, the 
inquest shall pass as if he were of full age.'* 
But this act extends not to actions ancestori. 
al droitural; as "formedon in reverter,' > 
** dum non compos," " sur cui in vita," i^cSg) 

S. In '< detinue" against an executor upon 
a delivery to the testator, the parol. shall not 
demur for the nonage of the executor, (A) 

(6) 2 Inst. 257. 

(c) Ibid. Tenant by curtesy in, in the *' post'' where he 

is the widow of heir of disseisor, ibid. 

{d) Ibid. 2 Leon. 148. 

(e) 2 Inst. 258. 

(/)' Put oqly only for example, 2 Tnst. 291. 

(g) 9 Inst. 291. Yet vide Bro. Age, 5. 
(A) 1 Roil Abr. 143. 
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In an action brought by baron and femci 
for the inheritance of the feme, the parol shall 
not demur for the nonage of the baron, be- 
cause in the right of the fenie.(i) And in a 
writ of " mesne," brought by baron and feme 
in the right of the fbme, the parol shall not 
demur for the nonage of the feme.(A:) 

But in an action of debt brought against 
baron and femei^ upon an obligation of the an- 
cestor of the feme, the parol shall demur for 
the nonage of the feme ; and in a "prsecipe 
<juod reddat'' against barr)n and feme of land 
that the feme had by descent, the parol 
shall demur for the nonage of the feme though 
the baron was of full age.(0 

If lessee for life hath aid of him in remain- 
der who is in by descent ; or if tenant by cur- 
tesy prays aid of the heir within age, the 
parol shall demur, (m) 

If two are vouched, and the parol demurs 
for the nonage of one, it shall for the other 
also ;(w) and in a " Scire Facias" against the 
terretenants, to have execution of the da- 
mages recovered against J. S. if the parol 
demurs for the nonage of one terretenant, it 
shall for all.(o) So, if four enter into a re- 
cognizance, and one die, his heir witliin age, 

(0 1 Roll Abr. 14^. 
(fe) Ibid. 
(0 Ibid, 
(m) lb. 146. 
' (n) Id. 146. 
(b) Id. 147. 
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m a Sc^ F^ias against ^ibe faeiri^ 4re test, 
the parol shall demur for all. {p} 

The whole doctrine of the parol^ii^ demw"* 
ying may be ^od very much a4 length in 
itoU's Abridgment^ title ^ Age,'' and in Ba- 
con's AiMidgment, title '' Infancy." Howevf 
er, as the dod:rine is now, since the disuse of 
real actions, rarely applicafate, exc€^ in 
^^ debt>' against the heir on the bond of hJk 
afK^estor, the preceding sketch may pro^e 
suffident for the purpose of this volume. 

(p) Ibi4. 3 Rep. 13. 
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1. QT Otmftffd^ ui )S9ci^. S. JBy Mature. 

^di0n* 6. Guardians appointed by 'the Vaurts ; 
whether ^eneralfjff by Chancery^ or by the other 
Courts f ^< ad Htemp^^ 7. 2%© Guardian^ s interest 
in the Person of his Ward. 8. T%e Guardian^ s 
power ov'er Uie Property of hi? Wtgrd. 9. The 
Ward^s "Remedy against k(s guttrdian. tO. Sum^ 
fnairyy to ascertain what JSpedes of Guardian an 
infant sha^ have. W Of the Offence of marry^ 
ir^ u Ward of the: Courts without Ifiave. 

X*HB statute of 12 Car. S. c. ^4. having in 
effect abolished guardianship In chivalry with 
all its oppressive incidents so detrimental to 
the infant, there remain six species of guar- 
dianship in force at the present day, viz. ( i ) 
Guardianship in socage. (a) By nature,^3) 
nurture, and(+) custom ;(6) Testamentaiy,(6) 
Guardianship appointed by the courts ; wl)e- 
ther by the Chancellor, where ho mherguar- 
dian exists ; or by any of the coiirts, for th6 
mere purpose of prosecuting or defending a 
suit. Of these each in their order. 

1. By the common law, if teniant of landfe 
bolden in socage die, the next of blood to 
the heir, to whom the inheritanee cannot de- 
scend, shall be guardian of his body till tke 
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age of fourteen ;«and althoogh the niAM^ of 
ftocage tenure be in some mes^Mu^e cbimged 
from what it originally was, yet gmoidimisfaip 
in socage stiU subsists, where lands of that 
kind descend to the heir under fourteen ; and 
though the heirafter fourteen may choose his 
own guardian, who shall continue till he is 
twenty«one ; yet as well the guardio^ before 
fourteen as he whom the infant sludl think fit 
to choose after fourteen, are^of the same na«% 
ture, vid have the same office and employ- 
ment assigned to them. Their authority is 
derived from the law, and ildt from the infant^ 
for which reason they transact all alPmrs in 
their own name ; and the law has invested 
them not with a bare authority only, but also 
with an intere6t,(a) till the guardianship €ea-> 
ses } and to prevent their abuse of this author 
rity and interest, the law has made them ac^ 
countable to the infant, either when he comes 
to the age of fourteen years, or at any time 
after, as he thinks fit. 

If the younger brother die seised in tail 
leaidng issue under fourteen, the elder and 
not the middle brother sh^U be the guardian 
in socage, ; ^r in equal degree the law pre? 
Cers him. (6) 

If tenant in tail have no brother or sister, 
and die leaving issue under fourteen, the next 
cousin of the fathers or mother's side, that 
^rst seizes the h^ir, shall have the custody of 

(a) Cro. Jac. 55i. 
0)Cptlit.8S* 
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bim, fiM* Ifae relation on both sides id equal.(c) 
But if donees in frankmarriage die, their issue 
being under fourteen, the next cousin of the 
part of the donee that was the cause of the 
gift (being not inheritable to the doner'^ re*, 
version) shall have the custody.(i/) 

Where there is a brother of the half blood, 
he shall be guardian in socage,(except in bo* 
rott^ English lands {e)) as next of kin to 
whom the inheritance cannot descend.(^^ 

An infant, idiot, deaf-i^nd-dumb, £fc. cannot 
be guardian in socage, {g) But if A* be guar-« 
dian in secage of B. under fourteen, he shall 
also be guardian in socage of another infant 
of whom B. ought to be guardian.(A) 

Where a feme guardian in socage marries, 
the husband becomes guardian in right of hid 
wife ; but if she dies the guardianship ceases 
as to him, and goes to the next of kin to the 
infant, to whom the inheritance cannot de* 

5cend,(0 

The guardianship shaU go in Uke manner, 
where the -guar^an dies ; tod not to the ex- 
ecutors of the guardian.(Ar) And a guardian 
in soci^e shall not forfeit his interest by out- 
lawiy, attainder of felony,^ or tiseason ; because 

(c) Co. Lit. 88. b, 

<d) Ibid^ . 

(e) Ibid. 

(/) Cro, EHz. 825. 2 And, 171., 

^) Co. Lit. 88. b, 

Qi) Ibid. 

(«) Co. Lit, m, 
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he bfttti notl^ to bis own use, but jto |^e o^e 
of tltebdr(2) 

8. Guardiaiis b^ nature, are properly , the 
£ither and motber ; for hy tbe commq|i law 
everf father iiath right of guardiansbip of the 
body of his sou and heir, till he attaia to the 
age of twenty. one years,(m). But this guar, 
dianship is in respect of the per^pn onlyjf;^) 
and stiictly speaking of the elder son ;(/2) JUbie, 
reason why the lathfcr hath not the guardian- 
ship of his younger children, being because 
they cannot inherit any thing from the fath- 
er, (o) The fether hath the prior title to guar-, 
dian^ip by nature, the inpther the, s^oohd; 
and as toother ancestors/ if the infant be heir 
apparent to two, priority of possession may 
decide* 

While the tenure by knight's service con- 
tinued, ^ father vras entitled to the cui^tody 
of the in&.nt?s person, even against the Lord 
in chivalry ; but the mother and other ances* 
tors were not aUowed this preference, which 
racondies the books, that c^pear to e^lude 
^0 mother and all other ancestors, but the 
Stxber, from guardianship by nature. (^) 

<Q;Ooi Liu «& %. 

(m) Co, Liu 84. this guardianship yields as to the cus- 
tody of the person, to guardianship in socage, ^here the 
title to both concurs in the same individual; and ds guar- 
dianship in socage expire^ at fourteen, the father seems af-^ 
ter that period to become guardian by nature wheris he 
has a title to both guardianships* 

(n) Carth. 384. 386. per Holu Co. LiU 88. 

(o)Ibid. 

(p) 3 Rep. 38. b. Radcliffe's case. 
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; 8. CUttordiMship by nurture also, respects 
oi# tbe eare of the infaut^s person and edur 
4:»iti9a;(f ) o^ne can exercise it but the father 
0r mothier i and it €|nly occurs where the iur 
fant is destitute of otl^er guardians.(rj At 
fourteo), it determines both in males and fe- 
iBales.(j) 

4» Bf the cu9tom of London, the guardiaiv- 
i^ip oi orphans under age, immarried^ ber 
km^ to the ciity.(^) 

If copyhold lands descend to an infant 
within the age of fourteen, the next of kin to 
whom the, lands cannot descend, shall be 
gHardin of tbe in&nts' land and estate, if 
^ere m ho custom to tbe contrary (t/) 

In Kent there was formerly a custom, where 
«iy tenant died, his heir within age, for the 
lord of the manor to commit the guardianship 
to the next relation, in the court of justice, 
witfiin the Jurisdiction of which the land lay. 
But the custom is now disused ; becausq tbe 
lord appoints a guardian at his own penl, in 
rrapect of the Mcounts, [x) 

(j) Co. Lit. 88. 

(r) Hargr. Co. Lit. 87. b. note 6. A mother married 
to a gecond husband is not obliged to maintain har child- 
ren by tbe first, but shiaB have -an aHowance from the 
interest of their fortunes. 1 Br. C\l Ca. SI 8. SilJlshgiMy 
V. Critchet. 

(») Hargr* Co. Lit. 119. b. n<te 13. 

(t) 3^ Bac. Abr« 404. 

(ii) 3^Roli.'Abr. 40. 3 Lutw. IIM. 

(«) Lamb. 61 1. n%. 624s ^ 
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5. The first statute that gave the father a 
power of appointing a guardian, was the 4 £; 
6 R ^ M. c. 8., which provides, under pe* 
nalties of fine and imprisonment for ye&rs^ 
" that nobody shall take away any maid or 
womanchild unmarried, being within the age 
of sixteen years, out of, or from the posses* 
sion, custody, or governance, and against the 
will of the father of such maid or womaiU 
child, or of such person or persons to whom 
the father of such maid or womanchild, by 
his last will and testament, or by any other in 
Ills lifetime, hath or shall appoint, assign, be- 
queath, give, or grant the order, keeping, 
education, and governance, of such maid or 
womanchild-" 

It has been holden that where two persons 
are appointed' guardians under |;he statute, 
the guardianship will not survive, because the 
statute gives an authority to a specid pur« 
pose ; and being penal, ought to be construed 
strictly, (t/) 

The la Car. 8. c. 84, enacts, "that where 
any person hath or shall have any child or 
children, under the age of twenty-one years, 
and not married at the time of his death, it 
shall and may be lawful to and for the father 
of such child or children, whether born at the 
time of the decease of the father, or at thsit 
time « en ventre sa mere," or whether such 
father be within the age of Oiie and twei;ity* 
years, or of full age, by his deed txecuted in 
his lifetime, or by his last will atid testament 

^) Bac. Abr. Guardian. 
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ill "fifing, in the 'presence of two or more 
.<5rectt^le witnesses, to dispose of the custody 
•and tuition of such child or children, for and 
duiing such tlitie as he or they shall respec- 
*tively remain under the age of twenty-one 
years, or any lesser time, to any person or 
•I)ersons in possession or remainder, other 
"than ^'Popish recusants ;(2;) and such disposi* 
iiibn of the ctrstbdy ttf such child or children, 
'^lairbe good' and effectual against all and 
fevery person or persons claiming the custody 
or tuition of such child or children, as guar^- 
•dlan in socage, or otherwise.*' 
^ ^An^sdch person or persons, to whom 
yti^ cuistody of such child Or children hath 
been or shall be so disposed or devised, shall 
and may take into his or their custody, to the 
use of such fehiild oh children, the profits of 
aU lands/ tenements, and hereditaments, of 
such child Or bhildrert, and also the custody, 
^ion, and* management of the goods, chat- 
tels, and personal estate of such child or child- 
ren, tfli their reSpetfive age of one and twenty 
years, or any lesser time, according to such 
disposition as aforpsaid j and may bring such 
action or actions in relation thereto, as by 
law a guardian in common socage might do.'* 
r Among others, the following decisions liave 
been made on this statute : 

1. If the fjither devise his land to J. S, dur- 
during the minority of his son and heir, in 

(|) Other persons fire fiJso disabled ; see 9 & IQ W» S* 
c. 32. Swin. j'art 3. s. J^» 
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trust for his heir, and for his tnaintenance 
and education, until he comes of age ; this id 
no devising the cusdody within this statute j 
for the father ntight have done as much before 
the statute, (a) 

». If tt man devfee the custody of his heir 
apparent to J. S., and mention no time, eitbtV 
^' during his minority,'' or for any otber4ime) 
this is a good devise of the custody within the 
act, if the heir be under fourteen, at the death 
of the father ; because by the devise the mo^ 
dus haheiidi custodiain is dianged only as to 
the persort', and left the same as it was, as to 
the time ; but if the heir be above fourteen at 
the father's death, then the devise of the cus- 
tody is merely void for the uncertainty ,: for the 
act did not intend that every heir shoBld be 
in custody till one and twenty ; nonut tamdiu^ 
sed ne diuHus ; therefore he shall be in this 
custody but so long and the father appoints ; 
and if he appoint no time therft is no cus* 
tody.(&) 

_(a) Vauglt^ 1 84. A. devises lands to B. his spn in tail, 
and makes C. overseer of his wilL and willed that he 
should have the . education of his son till he came of age ; 
dnd should receive, |et, and let for, the said B* the lands 
&o devised;, and account for the same, beiiig.aUowed his 
charges, Popham, Clenct, and Fenner, held that Q* was 
but a guardian for nurture ; and of consequence incapable 
of making leases or b£ having any i&terj^t in-tbe land; in 
short a mere bailiff* Crob Eli?. 670^ .?34*^ Figottand 
Garnish. 

(6) Vaujrh. 184. 
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S^ Tfiat as the statute declares the gusird^ 
anship. shall continue till twenty-ooe, if so 
preseribed by the fether, it shall not be de- 
termini sooneri even by the n^arriage of the 
infant, (c) 

4v That this testamentary guai*dian hath 
the custody not o^ly of the lands descended 
pr left by. the &ther, but of lands or goods in 
Wty way acquked or purchased by the infant, 
which ^e guardian in socage had not,(ri) 

^. That this guardian cannot assign or^ 
transfer the guardianship over to another, 
neither shajOi it upon his death go to his exe- 
cutors^ or admin^trators ; for liiough it be an 
interest, yet it is an interest joined, with a 
trust, which the testator might have thought 
such assignees unfit for. But it seems that 
if two or more are appointed guardians, and 
one of them di^, the survivor or survivors 
shall continue guardians ; for, from the nature 
of the appointment, the authority must be 
joint and several (e) 

6. That if a person appointed guardian pur* 
suant to this statute die, or refuse to take 
upon himself the guardianship, the Lord 

Chancellor may appoint a proper guatdian.j^ 

.. ■ ■ ' 'it 

(c) 3Atk.ea5w 

(i) Vaugh, 18d. • 

(e) Yaugb* 181. 2 Atk. 15, MellishT. Da Costa^ 

(/) 1 Abr/Eq. 360. Wlieve the testameiitar J guardian 

nas t!0t acted, |i ^anliM may be appoiated on petition / 

where be has misconducted himself, a bill must be filed. 

5 Br. Gh. Ca. 500. Ex parte Salter. 1 6cb. & Lefroy^ 

106* Q Reefe V. Casey. 

■ * i- 
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So, if a person appointed become knatie, or 
is otherwise incapacitated to execute the trust 
reposed in him, or if he abuses the trust, the 
Court of Chancery may either totally remove 
him and appoint another, or by obliging him 
to, give security, £jc. hinder him from doing 
imy thing prejudicial to the infant.(^) 

7. Wat a copyholder is not within this sta- 
tute to disi>ose of the custody of his infant 
heir ; because of the meanness of his estate, 
and the prejudice that would accrue to the 
lord of the manor.(i4) 

8. Natural children are not within thi^sta,- 
tute, though holden to be within the statute 
of 4 ^ 5 P/ ^ M. c. 8. But the Court of 
Chancery will adopt the nominatian of the 
father, without referring it to a master, unless 
some objection be stated to the person nom* 
inated by the father ?(i) And although a grand- 
father cannot ap|>oint a testamentary guar- 
dian for his grandson, yet if heJeave him an 
estate upon that condition, and the father do 
not submit to it,, it will work a forfeiture. (it) 

(g) 2 Chan. Ca. 23f. I Vern. 442. 1 P. Williams 
698 704. 1 Ves. 160. But though the court may thus in' 
terpose, oi* remove si common law guardian, (3 Ch. Rep, 
Hanbury v. Walker) it is said there are no instances of a - 
testamentary guardian being wboUy . temoved* 3 Salk* 
178. Bridget HiU% case. 

(A) 3 Lev.395; Clenchv. Cudmore. - . 

(i) 2 Str. 1162. Rex. v: Comfopth.'S fir^Ch. Rep. 500* 

(jlc) AmbU 306. Blakt v. Leigh. 
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9. j^D iqipointment of a testamentary guar- 
dian by a mother is absolutely void.(?) 

10. If the fatlier dispose of the custody of 
an infant by deed, such disposition may be 
revoked by will. But if there be a covenant 
in tlie deed, that the father will not revoke it, 
a court of equity will not set it aside, unless 
the trust be abused (m) 

11. As the statute prescribes no particular 
from of appointmet, it is immaterial by what 
words the guardian is appointed, provided the 
father's intent be sufficiently apparent. (w) 

12. And both by the 4 i!j 5 F. ^ JM. c. 8, 
and this statute, there are express savings with 
respect to the city of London, and other 
towns, as to the custody of orphans. (o) 

6. When, from omission in the law, the in- 
fant finds himself wholly unprovided with a 
guardian, he may elect one himself.(/;) This 

(/) Yaugh. IM. 5 Atk. 519. Ex }i^e Edwards. 

(m) Finch Rep. 3^ Lord Shaftsbxyj ▼. Harman* 1 
Venl.442. 

(ft) Swiab. p. 3. c. 13. Qut n^. proof out of the, will 
ought to be admitted (3 P. Wins* 51. Storke v. Stork e) 
as bj offering parol evidence of the testator'^ intention. 

. (o)^id. 363. 

(/>) Co.. Lit. 87. b. on a question with whom the infant 
shall reside, the infant-s inclinaton is of weight where there 
is no imputatiou against. the person he selects. 2 Ves. 374. 
But the court will refuse the possession of a child to its 
mother, if she has wiibdrawn-h^rself from her husband* 10 
Yes. 52. The guardian is a proper ^geat what'school 
to place his ward, or what ui^ifenii^. 3A^«72U^Hall 
V. Hall. 
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inay happen after fourteen, when thfe eimtody 
of the guardian by socage terminates; or be^ 
fare fourteen, when the tn&nt has no such 
property as attracts a guardianship by tenure, 
and the father is dead without having execut* 
ed his power of appointing a guardian, and 
there is no mother. 

If the infant be too young to appoint a 
guardian for himself, the Court of Gbahceiy 
inay make the appointment for the l^ing, aa 
^ pater pratriipe,'' being the universal guardian 
of infants, ideots, lunatics,. tfCi^q) who are 
unable to take care of themselves, delegates 
this authority to his Chancellor*^ 

This seems a sufficient ground for the ju- 
risdiction of that court in such matters, with- 
out resorting to the supposition that its autho- 
rity over them originated in usurpation (r) 

At all events, the Court of Chancery is now 
so far invested with this authority, that in 
every day's practice it determines as to the 
right of guardianship, who is the next of kin^ 
and who the most proper guardian ; so also 
it makes orders on petition or motion, for tho: 
provison of infants during any dipute ; re- 
moves or compels guardians to g^ve security, 
or punishes them for abuses committed,(5) 

* 

{q) 2 Inst. 14. 4*Kep. 126. Beverly^s case, Staundf^ 
Pra. S7. 

(r) Hargr. Co. Lit. ISd. n. 16. . 

(s) 2 Mod. 177. 1 Eq. Cas. Abr. 260. GUb. Eq. Rep. 
172. 8 Mod. 214. 9 Mod. 116. 135. Pr. Ch. 106. Lord 
Raym. 1S34. 1 P. Wms. 112. 561. 3. P. Wms. 116. 118. 
154. 1 Vern. 442. 1 Sir. 168. 982. 3 Atk. 305. Ifa mao 
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It Is now sel^d, that an order of mainte- 
ance may be made upon a petition, without 
biU ;(/) and in allowing maintenance the court 
will attend to the circumstances and state of 
>he family •(«) 

As the court will interpose* eren agsdnst 
the authority of a father, a fortiori it will 
against those who derive their authority from 
him r and therefore, though it caniMt remove 
a testamentary guardian, or consider hki con- 
duct a contempt, unless the iniant be a ward 
of court,(i;) yet it may impose such restrictions, 
as will -prevent him from prejudicing the inte- 
rests of the ward.(^) 

y * 

maitj a ward of the court, without consent, he will be zoxfy» 
mittedi although he was ig^rant that she was such. (3 P^ 
Wms. 11 6. Herbert's case) and there must be proper setr 
tlement made on the wife, before the contempt can be 
cleared, 1 Ves. Jun, 154. Stevens v. Savage. 

(0 3 Br. Ch. Rep. 88. Ex parte Kent, 
(u) 2 P. Wms 21. Hervey v. Hervey. 1 Ves.. 160. Roach 
▼• Garvan. In some cases it will allow the principal to be 
broken in upon, for the maintenance of the infant. 1 Yem. 
255. Barlow v. Grant. 

(a;) Qu. If &uch child should be a ward of court 4 Br. 
Ch. Rep. 101. Ex parte Warner. 

(5) 1 P. Wms. 702. Duk€ of Beaufort v. Bartie. Ambl. 
302. 2 P. Wms. 1 17. 1 10. note 1. 2 Br. Ch .Rep. 499. 2 P. 
Wms. 561. 2 Ch. Ca. 237. 1 Ves. 160. Though the 
right of guardianship is by nature in the father, though 
he may have access to his ch^ild at all reasonable times^ 
and take, her, so it be not by force; yet where a child 
was advantageously situated with an executor under the 
will of an uncle^ who had left her 10,000{. ; and the child 
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9. A. The claim of ti^e eoclieimasttc&l eourts 
has, in modeiti times been treated as a pre- 
mimptioti ; and their power on this head baa 
been coined merely to the appointment of 
guardians ad litem : Which latter are also ftp- 
pointed by the common law courts^ when an 
infent is concerned in a suit (2) 

It is said, that in chimcery a gnar(fian can^ 
not be otherwise appointed, than by bringing 
the infant into conrt, or his praying a com^ 
mission to have a gnardian assigned him. (a) 
But wherevei" a suit is commenced, the re. 
spective courts in which it is carried on must 
assign* a proper guardian to the ittfant(&) 

7. If the ward be talcen away from the 
guardian, the statute of Westminster, s. c. 8ff. 
gives him a writ of ravishment of ward, in 
which he recovers llie body of the ward, and 
not damages only, as at common law by the 
action of trespass (r) 

By the equity of this statute, a writ of ra- 
vishment lies for the guardian in socage, as a 

appearing in court, denied she was under any force, the 
right of .guardianship, without a bill. 3 P. Wn^ 153* Ex 
parte Hopkins. 

{z) Ante, ch. 9. 

(a) 1 Abr. Eq. 260. Lloyd v. Carew. 2 Leon. 189. 
A petition that a guardian may be assigned, unless to car« 
ry on a suit, or protect an interest, must be pursuant to 
the statute. 1 Br. Ch. Rep. 656. Ex parte Becher. 

(6) See Ante, ch. 9. But a guardian may be appiointed 
by Chancery, though no cause is depending. 3 Atk. 813. 
Ex parte Birchell. 

(c) 2 Inst. 90. 438. 9 Rep. 72. Hasstng^s case. 
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.writ '^ in coiwii^ oaaQ.^'((if) And it seem? 

that a testamentary guardian may have such 

.writ, by the 12 Oar. c. 2^ whic^ gives him 
the s£^me remedies that a,^ardian ia socage 

,^d. 

If .u(K>n a habeas corpus, an infant be 

^brought into court, and it appears, that the 
question |s touching the right of guardianship, 

^e court cannot deliver the Jnfant to the 
guardian, for he miiy have a writ of ravish- 

.ment of ward. But.it is otherwise.if the right 

.of guftrdjan^hip.is not disputed. As .where a 
young jlady, a nunor, who livejd with her 
guarfliaq, was brougiht up by a habeas corpus 

: to ken out by a vmn who claimed her as his 

.wife: she)de<u$d the marriage, and expres- 
sed a wish to remain wdth her guardian; 
which the 'court ordered ; ^nd hearing that 
the m&n had a design to sek&e her, sent a 
tipstatf home to protect her.(€') A child so 
young as to be incapable of exercising .aay 
judgment of itsi own, was delivered by the 
court into the custody of the real guardian ap- 
pointed l)y the father's will.( /') On a habeas 
corpus brought by tlie father of a kept mis- 
tress, aged eighteen, directed to her keeper, 
the court discharged her from all restraiat, 

• 

(d) Co. Litt, 89. b. F. N. B. 139. 

(e) Rex V. Clarkson. 1 Str. 444. . The guai^iianship 
■ of daughters is determined by marriage, but QOt that.iof 

sons. 1 jVes. 91. Mendes v. Mendes. 
(/) Rex y. Johason. 1 Str. 579^ 

23 
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and g^ve her liberty to go where she pleas- 

8. A guardian in socage may grant copy- 
hold estates in his own name, and such grant 
shall bind the heir, for he is <^ domihus pro 
tempore,^' and shall take the profits to his 
own use, though liable to account for them ; 
and he shall keep courts in his own name.(/K) 
It has been resolved too, that he may grant 
copyholds in reversion. (t) 

Leases made by him are good, if they ex- 
pire within the infant's minority. The guar- 
dian may make them in his own name,(A:) 
may avow in his own name,(/) and the lessee 
may maintain qjectment upon them. Even 
if they continue beyond the time of the guar- 
dianship, they are not absolutely void, but 
voidable by the ward when she comes of age, 
or confirmable by him at that time, by ac- 
ceptance of rent or other act, if he thinks fit 
to ratify them.(m) A guardian " purjnurture'' 

(g) Rex V. Sir Francis Delaval, in the matter of Anm 
Catley. 3 Burr. 1 434. 

Qi) Cro. Jac. 56. 99. Poph. 127. Owen, 116. Godb. 145* 
1 Roll. Abr. 499. 2 Roll. Abr. 42. 

(t) Mich. 8 W. 3. Lade v. Barker in C. B. 3 Bac. 
Abr. 416. 

(fc) So a testamentary guardian, -Vem. Scriv. 607. 
Shaw V. Shaw. 

(0 Vaugh. 182. Guardian of infant tenant in tail is 
not restrained from cutting down timber, Fonbl. £q. Tn 
82. note. 

(m) Bro. Gard. 70. Garden, 19. S Roll. Abr. 4U 
€ro. Jac* 65. 98, 
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caiiQot make leases for years, either in bis 
awQ name or that of the infant ; for be hath 
only the care of the person. 

A. lets land to B. for four years, and dies ; 
and the lands being faolden in socage an^ the 
heir under fourteen, the guardian in socage, 
by indenture before the first lease is expired, 
lets the same lands in his own name to B. for 
eight years. It was holden by the court that 
the first lease was surrendered, or if it could 
not properly be called a surrender, for want 
of a reversion in the guardian in socage, yet 
they held that the first lease was thereby de- 
termined, (n) 

A woman guardian in socage marries, and 
her husband and she join in a lease of the 
infant's lands ; this lease, upon the death of 
the husband, she may avoid, for the interest 
she had in the lands was in right of the infant, 
and therefore shall not bind her, as those acts 
in which she joins with her husband in part- 
ing with her own possessions.(o) 

A petition made by the guardian shall bind 
the infant, if equal ;(j7) and it seem^ generally 
that those acts of the guardian are binding on 
the infant, which are for the benefit(9) of th^ 

(n) 1 Leon. 158. 32^. 4 Leon. 7. Owen, 45. 

(o) Plowl 293. Osborne's case. 

(p) 2 Roll. Abr. 256. 

{q) See more on this head, ante, chap* ix. sec. 4. But | 
where a guardian borrowed money to pay off incumbran- 
ces on an infant's estate, and promised to give the lerfder 
iecurity, but died before it was done ^ though the lenderV 
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infant, and for i^^Mch the ^dr^n can ac- 
count ; for 80 far his authority extends^. 
Therefore he cannot present to any benefice* 
in right of the. infant^ because he can make 
no aidvantage thereof, and conseqireDtly \\m 
nothing to account ibr.(r) Lord Coke says, 
that the heir shall present of what age soever 
he be ; and it stiR remains to be seen, whe- 
ther the want of discretion would induce 
equity to interfete where s presentation i^ 
obtahied from the infknt without the cowur^ 
ifetice of tlie guardiafn. 

If an answef to a bjl hi ("haineei^ be put irt 
on oath by a guardian, such answer shall not 
conckide the infstnt, nor be read^ in evidence 
figainst him,(5) 

And if a guardtan. borrows money of A- to 
pay off an incttmbrance on the infant's estate, 
and protriises to give a security for fm mo- 
hey, tatot dies before it is given, the court wiH 
not decree A, satisfaction out of the infenra 
estate^ though A 's money is applied to pay off 
the incumbrance ; however, if the sum dis- 

money was duly applied, the court would not decree him 

satisfaction out of the infant's estate, 2 Yern. 480. Hoo* 

per V. Eyles. 

(r) 3 Inst. 156. 2 Eq. Ga. Abr. 518. Arthington v« 

Covcfrly. But a presentment made by the guardian in 

the name of the heir is a good title to the heir in a " quaere 
impedit," 42 E, 3. 130. And a guardian in socage of a 

manor to which an advowson is appendant, may have a 

" quaere impedit" in hi^ own name, HobL 1 32. 

{s) Garth. 79. 3 Mod. 269. 1 Show. 89. Eccleston 

y. Petty, 3 P. Wms. 237. 



bursed etc^^d the prafit8(^) of the estate, for 
90 much A. sbail ha^e an account, as for mo- 
ney due to the guardian ; and it shall be rais« 
ed out of the ii^ant's estate {u) 

But it has been hoMea that a guardian 
may, without the direction of the couit, pay 
out of the profits of the estate, the interest of 
any real incumbrances, (as a judgment,(^) 
and the principal of a mortgage,) that are a 
(firect and immediate charge on the land ; hut 
not tiny other real incumbrances.(i/) And 
therefore, where a widow, who was guardian 
the hec son, received the rents and profits of 
. his estate, and paid ofi^ debts by specialty, but. 
took assignments of the bonds ; the son dy- 
ing in his minority, she brought h^r bill against 
his heir, for ^ discovery s^sets by descent, to 
satisfy the money due by bond, she claiming 
the profits as administratrix to her son; it 
^s holden by the court that the guardian 
was not compellable to apply the profits of 
the estate of the. infant heir, to pay off the 
bond debts(2;) 

(t) Which go to the administrator, 1 Abr. Eq. 261. 
Palmer and Dan by. 

(«) 2 Vern. 480. Hooper and Eyles. 

(x) 2 Chan. Ca. 197. 1 Chan. Ca. 156. 1 Vern. 436. 

(y) 1 Abr. Eq. 261., and where a mother, as guardian 
to her infant son, had out of his personal estate paid off a 
mortgage ; the infant afterwards died, and the estate de- 
scended to a remote heir, and then the piother would 
baye had back the money, the court denied heF any re* 
lief, 2 Vern. 193. Zouch and Lloyd, cited. 

(?) 2 Vern. 606. Waters and Ebral. 
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A guardian cannot change the nature of 
the ward^s estate, unless by some act mani- 
festly for the ward's advantage ;(a) therefore, 
wherefore, where an estate in mortgage de- 
scends to an infant, the guardian must not 
let the interest run in arrear to increase the 
personal estate but should regularly apply the 
profits of the estate to keep it down. (6) And if, 
without direction of the court, he turns perso- 
nal into real estate, this is at his peril, and he 
roust account for the money if called on ; as 
where the infant dies, and his administrator 
demands the money. (c) But the pr9fits of 
the land are set against the interest. 

When the particular measure proposed is 
doubtful in its tendency, the more prudent 
eourse for guardians or trustees to pursue, is 
to seek the indemnity of a court of equity, 
which will direct one of its officers to inquire 
and report whether the measure be, or be not, 
in its probable effect, beneficial to the in« 
fiint(rf) 

9. Both a prohibition of waste, and an ac- 
tion of waste, lie against sl guardian in socage, 
for a voluntary, but not fv)r permissive waste, 
or waste done by a stranger.(^) And if a 
guardian-e^ifeoff' another in fee, of the lands 
of his ward, both feoffor and feoffee are dis- 
seisors, against whom, or the survivor, an as- 

(a) Ambl. 370. Tallitt v. Tallilt. 

(6) 2 P. Wms. 278. Jennings v. Looks. 

(c) 1 Vern. 435. Earl of Winchelsca v. Norcliffe. 

(rf) Ponbl. Eq. Tr. 79. 2. Vern. 224. 

(e) 2 Inst. 306. 
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sise of novel disseisin is given by Westminster, 
s. c. 5. So, if a guardian accepts a feoffment 
from his ward^ he is considered a disseisor, 
and liable to.be treated as such.(^/'J If he 
continues in possession after the full age of 
the heir, he is considered an abaton 

But where a man who has no title to be 
guardian, enters as guardian into the lands of 
an infant, it is at the election of the infant to 
make him a disseisor on account of his wrong- 
ful entry, or waive the wrong, and call him 
to account as guardian (g) So, if guardian in 
socage, occupy after the heir attains the age 
of fourteen, he may be charged as bailiff (A) 

For, 

By the common law, guardians in socage 
are accountable to the infant, either when he 
comes to the age of fourteen, or at any time 
after.(«) And though, generally, executoi-s 
cannot be parties to an action of account, yet, 
by Westminster ;2, c. isi3., if the heir makes his 
Will (which he may do at fourteen) his execu- 

(/) Bro. Disseisin, 95. 

(g)\l Roll Abr. 661. Cro. Car. 221., and he must ac- 
count for the profits throughout, though the entry be not 
made for several years after the infant comes of age, \ 
Abr. Eq. 280. Yallop and Holworthy, and see 1 Vern.^^ 
595. •, ^ 

(fc) 2 Inst. 380. 

(») Co. Lit. 87. If a guardian takes a bond for the ar- 
rears of rent, he makes it his own debt, and shall be char- 
ged with it. (2 Chan. Rep. 97. Wale v. Buckley.) If 
lie buys off an incumbrance of 600/. with 100/., he shall 
BOt charge the infant COOL 2 Chan. Ca» ?45. 
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tors shall have an action of account against the 
guardian in socage. This privilege is now 
extended to executors of executors,(A:) to ad- 
ministrators,(/) and against the executors of 
the guardian, (m) ^ 

In Chancery, an infant may by his " pro- 
chein amy call his guardian to an account, 
even duritig minority ;(//) and that court will 
permit a stranger to come in, and complain of 
the guaixlian and abuse of the infant's es* 
tate.(o) 

A. receiver, to the guardian of an infant, 
whose account has been allowed by the guai- 
dian, shall not be obliged to account over 
again to the infant when he comes of age.(/?) 
A liberal allowance will be made for mainte- 
nance, where the guardian or father is distres- 
sed ; but where the parent is rich, mainte- 

(fc) 25 E. 3. c. 5. 

(0 31 E.3.C. IK 

(m) 4 and 5 Ann. c. 16. Co. Lit. 87. Where a trans- 
action appears to have originated in the influence arising 
from the relation of guardian and ward, the court will set 
aside, though all acdounts have been settled, and such re- 
lation is at an end, 13 Yes. 138. Wright. v. Bond. 

(n) 2 Vern. 342. 1 P. Wms. 1 1 9, 

(o) 2 Ves. 484. Earl of Pomfret v. Lord Windsor. 
The guardian cannot retain any thing out of the infantas es- 
tate as a reward for his trouble, (2 Yes. 547. Hilton v. 
Hilton, and Pierce v. Waring, there cited :) nor before 
marriage release to his wife^s guardian, lest it be the price 
of consent to a match, 1 P. Wms. 118. Duke of Hamil* 
ton V. Lord Mohun. 

(p) Prec. Chan. 535. 
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nance will not be allowed, though directed by 
testator's wilL(5') 

10. It appears from the foregoing pages^ 
— That the father and mother, while living, 
are guardians by nature to the eldest son and 
heirj which guardianship continues till twenty- 
one.-r- that the father and mother, while liv- 
ing^ guardians by nurtiire to the remainder of 
their children ; and that this guardianship de- 
termines at fourteen in males and females. 
(These two species of guardianship respect 
only the person and education of the infann) 
— ^That the father may, by will or deed, ap- 
point a guardian to act after his death. But,, 
in defect of a testamentary guardian, if the in* 
fant lie heir to any property holden in. socage 
tendre, and under fourteen, he shall have 
guardian in socage^ his nearest of kin, to whom 
the land cannot descend* Where he has no 
property that attracts such guardianship by 
tenure, or is al)ove fourteen, (when such guar- 
dianship ceases) he shall choose a guardian 
forhimsielf 

If he is incompetent to make such choice, 
or omits to do so, the appointment lies in the 
Chancellor ; and in case of an action, 
any of the courts may appoint a guardian ^< ad 
litem." 

By the custom of London the guardianship 
of orphans belongs to the City. 

(q) 1 Ves. 160. Roach V. Gervan, 1 Br. Ch. Ca. S87* 
Hughes V* Hughes, in Reeves v. Qrymer, maintenance wat* 
allowed for time past, 6 Ves. 426. 454. 

24 
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11. To marry a wwd of CJbaiicery, w|tbput 
the consept of the court, i» a^ contempt of the 
highest aatUFe,(r) for whiph^ .tjbe p^rtiesi oon* 
(^i;i^4 WQ lis^e to bc) com jpitt^c^aoi) indict* 
^ ]^ut in order to reqiler pei^s^o^^ Iv^e^ to 
» Qontf fQpt, H V^W app«9r t^at thiey w^re. ori* 
g^^^Jv concerned in contriving the marriage9 
lUiKi tKat tii^y w^i?e apprised of the parly's . 
being a ward.(5) Though in A(lr. Hqrhert'a 
ca8e(Q it was Ue)di that q^ery tOiie yfm bou^id 
at his peril to notice the act of the court ill 
committicig the wardship. However, /the . 
clergyman, unless: concerned ia the Qontnv- 
^nce, ia wA. guilty of a cqipt^mpt ; .and only 
punii^able J>y th$ oqclesiiisiical l»w, for •mar- 
rying w^ith a Yoid licence, pp out of ^e parish 
in, whiph the man or wqmanr resides^C^^) ' 

A ,mariiage in faqt is syijScie^t to^grouad 
tUf contempt, tboiigii the validity of th*; mar- 
riage b^que^tipnable if^x) and it ia^ contempt 

* • 

(r) 3 p. Wms. 1 16. Mr. Her*bert^s ease. Tbotigh the 
eourt ordered an information to be bronglit agkirista guar- 
dian, who married his ward (nine years old) to MM $oti 
who hard no esfatc' ; yet tbci infant not being a* wa^ of tte 
court, it was not held a contempt. 2 I^« Woas* $BU Good* 
ail V. Hanrik. • 

(«) 3 Atk. 157. More v«.Mpre« 

(t) Sd in 1 6 Yes. . Sd9» NiQhc»l$£^ v. Squint ; and the 
par^jepk^carmot be heard in tkir defi^QQe^, but miy sqpon 

(ii) f 6 Ves. 259. 

(dD) 6 Ves. 579. Salles t. Savignon^ Bxit in this cdsie 
both parties being foreigners^ the f>roperty abroad, and 
the marriage solemnized in Scotland the day tk^ biU was 
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lo marry a ward bf the cotirt, thbugh. the in- 
faxiVi fkther be iivlhg-r/;) tor the court, 
wiM r^itralh the father from removing hW 
child; ot* (Mift^lAtiy act to wardB removing it 
hut of the Juiisdictlott ;(5;) nor is eveh ati aifi: 
da'Ht Accessary to Obtaih an 6r^eV for sutch 
restrMnt. / 

Befire a cohtempt fbr maftying a tttird of 
the court can be cleared away, there hiirst be 
!a reference to the master for a proper s^ttte- 
thetlt.(te)- 

A settlemeht of the ward's personal pro^ 
perty to the husband for life, then to the wife 
for Ufe, thett to the chiidrett as thte slirviver 
should appoint, was varied, so as to vest % 
moiety in the children, on the wife's death in 
her husband^s lifetime. (&) And under fb* 
grant circumstances, where the husband ob- 
tained a license upbn a false oath that the 
ward was of age, the Lord Chancellor would 
Dot approve a proposal giving him any fur* 
ther interest than in case of bis^turviving, and 
there being no children ; and not then except 
by Appointment in the wife's wilL iSo costs 
to the husband, (e) 

filed^ the court did not commit the husband, but ordered 
him to attend to make proposals^ 

(y)AmbL38K Butler r. Freemaiu 

{t) 10 Ves. 59, DeKimannerile v* DeamaBoeville. 
Hargr. €>o. Lit. 89. a. note 70. 3 Fonbl. Tr. Eq. 3^4^ note 
a. And will refuse the possession of the child to its moth^ 
er, if she has withdrawn herself from her husband. Ibid. 

(a) 1 Ves. jun. 154. Stephens v. Savage. 

(fc)lbid. ^ 

(c) 7 Yes, 419. MiUeUv. Rowse. 
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But the making a settlement does not ne* 
cessarily clear the conten»pt; for, upon the 
niarrlage of a female ward, in Guernsey, all 
parties were ordered to attend ; the husband 
was committed- and restrained from Ijer re* 
ceiving her visits ; the wife quitted her resi- 
dence with a friend of the husband, under an 
intimation that she would t)e compelled to da 
so ; and when the husband, some time after, 
was permiited tq propos^ a settlement, the 
Lord Chancellor refused to discharge him, on 
bis undertaking to execute, the settlement, (d) 

(<0 .9 Vcs» ^^* Batkurst v» Myrray, 
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CHAPTER I. 

< • 

i. Of the general Disability incident to Co^ 
verture. g. Of the Liability incurred by 
the Husband, d. Grounds of the Uife^s^ 
Exemption. 

Maaried. women are by the law of England, 
subject, in matters of contract, to a greater 
disability even than infants ;(a) for the con- 
tracts of an infant are, as bath been shewn, 
for the most part only voidable, while those 
of married women are, with few e^ceptions^ 
absolutely void. 

But the disabilities incident to these two 
conditions, arise on grounds distinctly diffe- 
rent from each other, 

(a) They are for the most part considered as femes 
solt, in those instance where they exercise powere which 
eould not be vested in an infant* With submission, there- 
fore, the position in the text is deemed correct ; though 
the converse of it is laid down, in some modern publica- 
tions, and one or two old dicta. 
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The disabilities attached to infancy af e 
designed as a protection, for the inexperien- 
ced, against the fraudulent ; those incident to 
coverture, are the simple consequence of 
that sole authority wfiich the law has recog- 
nized in the husband, subject to judicial Inter- 
ference whenever he transgresses its proper 
limits. 

In that variety of wills with whicti human 
nature is ordinarily constituted, it is absolute- 
ly necessary for the preservation of peace, 
that where two or more persons are destined 
to pass thdr lives together, one should be 
lendued with .siich a pre-femihence as niiay 
jwevent or terminate all contestation. 

And why is this pre-eminence exclusively 
vested in the man ?— Simply, because he \» 
the stronger. In his hands the poxver altotted 
him at once supports itJelf witfiout ejctemal 
interference ; give but thie legal authority to 
the wife, and every moment would prodoicb 
a revolt on the part of tKe htisband, only to 
be quelled by assistance from witliotit. 
. Nor is this the only reason : it is always 
probable that the man, by his education and 
manner of life, has acquired more experience, 
more aptitude for business, and a greater 
depth of judgment that the woman. 

In doth these respects there are som^titnes 
excepdons ; but the ordinary course of thijig^ 
must be that kept in view by the law. 

rhey who, from some ill-deiined notion of 
jnstice or generosity, would extend tp -wo^* 
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men vn absolute equality, only hold out to 
them a dangerous snare. 

Let the law by conferring equality on 
wives, once release them from that nec( ssiiy 
ojf pleasing which is at present imposed up- 
on them ; and it would in fact, instead of 
strengthening, only subvert the entpire they 
now enjoy. Man forgetsf. his self-love white 
Secure of bis prerogative, and derives enjoy- 
ment even from concession : • substitute for 
the relation in which he now stands, a jeal- 
ousy of rival power, and the continually 
wounded pride of the stronger party would 
soon rouse up in him a dangerous antagonist 
for the weaker ; he would regard rather what 
he had lost than what he retained ; and would 
turn all his efforts to the forcible establish- 
ment of that ^ prerogative* v/!)ich is now siib«. 
dued by the domiuion of female influcnce.(ft) 

(I) It is hoped that the preceding consideration of the 
tru€ groijpd^ of marital authority, moy not be deemed 
altogether useless or .misplaced; as it is only by an accn- 
Tate conqeptioo of the reason of the Inw, that we can ever 
argue consistently on the law itself. — Mr. Fonblanquo, in 
his note to. Eq, Tr« 9, considers the disabilities imposed 
on married women to rest on this — '^that if they were not 
allowed to bind their husbands, they might, by the abuse 
of sarh a power, involve their husbands and families iu 



ruin." 



h might be so while the husband aho po$sesse#unRmit- 
ed pcywer of charging bis own estate, which could never 
be large eKOugh to satisfy the demands of (aP9, if by chance 
thejr disagreed. This bjfyitihesis, therefore, only shews 
thejpoljcybfyestiog a. sole authority io ont^ but it d^es 
lot explain why that cno should be the maa. 
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However, 9» it caiiDot be die olgoct of 
sound legislation to reduce to a atftte of pas- 
sive slavery that sex which, ftpm its weakness 
and softness, stahds most in need of legal 
protection ; this necessary prerogative on tl» 
part of the man is confined within the limits, 
for the transgression of which redress may 
always be obtained. x 

Sir Thomas Smith says, (in his book of the 
commonwealth of England.(c), "The natu- 
ralestand first conjunction pf two tp wards the 
making a further society of continuance, is 
of the husband. and wife, each having care of 
the family j the man to get, to travel abroad, 
and to defend ; the. wife to save, to stoy at 
home, and to distribute that which is gotten, 
for the nurture of the children and family : 
which to maintain, God hath given the. mau 
greater wit, better strength, better courage, 
to compel the woman to obey, by reason 
or force; and fo the woman, . bqauty, fair 
countenance, and sweet words, to make the 
man obey her aj;ain for love. Thus^ each 
obeyeth iind commandeth the other ; and 
they two togvether rule the house, so long as 
they remain in one." 

A necessary branch of that authority which 
the law. hjis recognized in the husband, is the 

UQQontroMed disposition of all property(^) 

c . ■ ■ 

(c) Book i.c. 11. 

(d) Excepting froeholds^ which come to the wifein her 
#wn right ; in the dispostion oj^which she must be a con* 
gating parij^ see post, chap* ii., iii* 
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teutnally belonging to himself and wife ; and 
immediately consequent on this, are the lia- 
bilities which he incurs on her account 

By clearly stating the extent of these liabil- 
ities, and this authority, we shall be enabled 
the more readily to comprehend the natui:6 
of the disability incident to a state of coyer* 
ture* 

»• The husband's liability may be consid- 
ered under four heads ; — 1st. During cohabi- 
tation. 8d. Where he has driven his wife 
from him, has deserted her, or by ill usage 
compelled her to quit him ; or she separates 
against his consent, but without criminality. 
8d. Where they have separated by mutual 
agreement. 4th. Where the wife elopes, or 
is turned out for adultery, or after separation 
lives with an adulterer. 

Immediately on his marriage, and during 
Uie Coverture, the husband is liable to all 
^ebts contracted by his wife " dum sola,"(e) 

' ' » ■ ' 

(«) A second husband is liaUle for dt^btd contracted by 
lli^ Vfih while living separate (and with a sefiarate main* 
4enaQce) from her former husband^ 1 T*^. 6. If there be 
judgment against feme sole, who : marries^ and dies before 
execution, the husband is not liable^ fS Modv 181.) But if 
^judgment is . had against baron and feo^ei^ on wife^ bond 
entered into before marriage, and the wifi^ dies before e%^ 
«cution, the husband is liable. (1 Sid. 337.) So if judg- 
ment be had in a Sei. Fa# agiainst baron^ and feme on a 
judgment against feme while sole, and feme die before ex- 
eeution, another Sci« Fa. may go against the husband for 
txecutipn. (Carth. 30. Obrian y. Ram, ^ Mod, l«a.) 

as 
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•Whatever ^dr titridiint may bfe,altKttti^ ^ 
did ndt Wfng him a [Portion 6f one shllHng'^Op 
but if audi dtibtsafe not recove^^ dififing thto 
covertuire, the husband, as such, ife hot dbai^'* 
llble, let the fortune he i-eceived wifti Ms wife 
lie crer so grtiat (^ . *• • 

However, if he be sued as bet admiflti^tM- 

tqr, peraonals, (as ^boses in action) wiii«Jv 

after coverture come to ttm afs sucti' adnoSiiM- 

• trator, as assets i(f) and to thfeir atiiiount oHljr 

he is liabIe,(X; uhless they Wcffe' expreH^f s^- 

But where goods were bought by a single woman, who 

married and died without pa^ying for them, the husband 

' having received them was held liable in equity. (1 Cha* 

Ca. 205.) However it was allowed/that the widower of a 

* marriedf woman trader might, thoirgh he retained goods 
'flti^bed her and never paid for, pk^d that he is 'fieitfai^r 

executor libr administrator to his wife, and therefore not 

^liable to hef debts, and that all her goods belong to him 

%y la^.' "(Cb. Ca- 295. Eq. Cas. Ubnm) Antfacwirt 

of equity cannot make the husbatid {iaUe in mpect to the 

.fortune he may have had with bis *ife. <iT.' Wins. 46i. 

"S P. WnH; 410; U equity,th^ credHtorsof tb^'firsf faii^bknd 

may, where his wife was administratrix, fcrftow the adscfts 

in the hands t>ilche sedond hulsb^nd', although ihe wife be 

dead ; (Chan. Ca. 80. ! "Vem. 30d.*2 Veiini ^61. ' 118. 1 

•Eq. Ca. Abr. 130,-61.) and u t law, d ar ing h igr^1ife.<€fo. 

Car. 603. 1 Roll. Abr. 351. V But" he is only liable for 

^a«ie cddiaiitted during coverture. (2' Yarn* 118. Sai^r- 

«0B r« (Jpouch.) ' ' • *- ''^ ' 

• (/) 3 P. Wms. 400. Heard v. Stamford, Ca. 'Teirip. 
Talbb 178. S. C. Bet if ft mah marry a Wkl(yw, be k t)#t 
bound t0 maintain herxhildren, 41*.^. 118. 4fi&st,76» 
unjess be h^lda them out to the world as part ^f his owi| 
family, 8 Esp. N. P. C. 1. 



flEGT. s;] Comerturc. iXf 

<M^^ to Mni hy aetjQemeat made oa^dequate 
eoiiei<|er»tio^ {g) A|i4 if the wife eni^ viye \hfi 
.l^sbfiiid,ap aqtiioa may b^ ^iQalntiaioed agunst 
'Wr%' tfte^eoqyery. q^de^ts, contracted dam 

«f^. The h^al^Ild is liaUe foi- a]l- oontracti 
4nMo>dui»ogiqo!babitatioD, Uy the wife,(l) for 
.Ii^e«a8arie9(t) aaitableto his degree and es- 
iMl(0& ao^,th«vmi||(K|riduct)Oi;^eyenadultery(4;> 

j^i't^ .^PiikiM ^^.^ not disn 

qbaxft h^.ffom, this liabUlty { from the veiy. 
circajDif t^Qpe of cqha/[>itation, and from th^ 
goodf heiM^. consumed in his. house^ (but not 
TfonivAQyv power ori^nally in the wife to 
.(diafigethe, husband) (/) the lnw implies the 
..husbuid'AaassftnttQ siiw cojiotrficts of his wife ; 
the wile's neces9i[ty and the hmbandfs degree 

;. (ji) a Vea.,»7. 

Qi\ \ Qftmp- N> Pt C* 1 89. Woodman v» Chapmaa. Per. 
hoei EHitobfiroug^ C, J. 

<t) .1 lipll. Abr. 361. 1 Ifiv, 4, 5. 1 Salk. 116, 118, 119. 
1 £9b„«^ 80. ^J. 1 Bac Abr. 9ar. apd Feaie, H. 488. 
lSu).43(^ 13(^,'lS(7. 

ik^ I. SaUE. 4 19. « Nod. 1 73. 1 B. .and P. 336. 
, (/).P(»Blfo|t,p.J. 3Ld.RayK. 1006. 

* I » . » • . 

AVBiilCAN CASES. . 

(1) Wbera tl|e;husbaqd; and. wife separated with<iatrapy 
provision being made for her maintenanfce, it waji bdd 
that. the husband was liable for necessaries famished to 
hee, sotlable to her condition in life an(l, that what suph 
necessaries are must b^ determined by a jury. Liockwood 
. y. Tbbifias^. 12 Johns. Rep. 248. 
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and circumstances, are, tvhere^pftrteia, ta be 
determined by a jury.(my ^ ^ . » 

But cohabitation, and evet! consn A|)#m tdf 
the articles furnished, in llie husband's house^* 
(n) are only presumptive evidence of his as- 
sent (o) which may be rebutted by coiltMiry 
fevidencei(l) %^'' ;.';?.; 

If therefore, duritig cohabitation, it b6 pro- 
ved that the husband espeeiaHy ifaraed this 
or that tradesman, not to furnish bis wifti, be 
shall, as to the dematW'of such, tfc»t discharg- 
ed ;{p) for he might have Entertained reason* 

(m) Per Hale, €• B. in Manby v. Scot, 1 Bac.Abr; 4&8.. 
1 Sid. 121. 126. A tradesman' i*ecdvered' for silwflKiigea. 
to a petticot and sidesaddle (value 94/.)'iurhfshed to'ttae 

* ♦- ' ft 

wife of a serjeant<^t-1aw, in four monlbi^, Skin. Mfk ^ < - 

{«) I'Sid. 131.186. . 

•(o) In a Special verdict (his aa^ut ought to be found,- 
ibid. if a tiiaa cohabits iiy^ith a lyoman to whom* he is not 
marriedfan4, permits her to assupiie his name, and appear 
to the world as his wife, he becomes liable, although the 
tradesman be acquainted with 'her real situation, 2 Esp. 
K. P. C. 637. Watson v. Threlkeld ; and he cannot set 
upbiganqr^-his defence, 1 Campb. f[. P. 0. 245. Rob- 
insoQt v« Kation. However, he would not be liable, after 
separaAio^ Irom such a. woman, even though she left him 
on accowt of i(i utage, aitd after a cohabitatbn of many 
years. Monro v. De Chemant, Trinity Sittings, 1815. 

(p) 1 Balk. 118. EtheringtoD v. Parrptt, 2 Ld. Ray m. 
1006. Boulton V. Prentice, Str. 1214. Where exceiSsive 

AMSRICAN CASES. 

Where ^ husband permits his wife to act in any partic- 
ular business, he is he is bound by her acts and admniis- 
sions which may be given in evidence agpinst him, Feitr 
Derv* Lewis* 10 Johns. Rep. 38. 
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able oJyjection to them in pwtkular ; and dur- 
iDg cohabitation the law will intend that he 
somewkere providedius wife with necesanes 
<0 or ti^e credit to procure them, which, if he 
onik to do, she has her r«n)edy in the spiritu* 
al CMirt^(9) 

And warning given to a tradesman's seirvant, 
is a aiifiicien t warning to the master JCr.) 

JSat^tiie busbiiid is not liable at law for mo- 
ney borrowod by hip wife, even tho^ugh that ^ 
tb«tmoiiey beappliedito the purchase of ^^ 
saries»(^) or to the redemi^Q.of her clothes 
that have been pawned :(t) neither is he liable 
if she takes up goods, and^ before they are 
made into clothes, pawns them; (secus if 
made up snoA woroj and then pawned i){u) 

quantities of apparel were deUvered to vl uroman on her 
personal credit, and the payment attem{)ted to be secured 
by her promissory note ; {he goods having been furnished 
without the husband's privity, he was held not liabie, 5 
Campb. 22. Metcalfe v. Shaw. 

(5^ Per Holt, C.J. 2 Ld. Raym. 1006. 

(r)l Salk, 118.pl. 10. 

(«) 1 Salk. 387. However in equity the treditdr will be 
allowed to stand in the place of the tradesmen^ and to have 
satfsfaction as far as they could had they been fdaintift. 
Prec. in Chan. 502. Harris v. Lee. 1 P. Wms. 432. 
. (0 2 Show. 283. 

(w) 1 lSaIk.118.pl. 10. 

**' ; i I I II ■ * « I I ■ I I ra ^ II I I 1 1 ■! I ^ I , n I i» II ■ » II ■■ ■ 
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(1) Cohabitation is evidence of the husbands assent to 
contracts made by his wife for necessaries, and it can be 
repelled only by previous dissent or notice not to trust h«. 
JMc'Cutchen v. Mc'Gahay. 1 1 Johns. Rep. 88. 



jam vlHre 1^ .otetmot iHf^vlMeWtae fliegal. 
As whem th« keeper of a «poi]tgie^h«M8e 
'wiUiia th« rjil^s of ili§i SqqqN^ fMippH^'With 
vecessadcft a fi^me o^.^scKt ^:ooi4i:^: -of .coq- 
vpaaefX^o otorge hor h»9biMdowith suinoiidi- 
Qittion.of pegury) and committed to exe<QHtloii 
j^r a yjaar. i'fate .Obi^f ^«^)^e Titled that aa 
action Mioidktnat Iteagaport tllfthos^afi^:; foe 
the MHt^H;. JbeMg ia the. «ifafliP^O!»ap< was 
fllegtii, sbe Jiot belBg suab- a prisOdie? act twas, 
eotsdcd to the beae^ <tf! .the ililes(^). 

tf «fiec aa eIopewieHt> t^ '9MtimMxms{tc) 
tiie bua&and Is recottfiileid, audi iteceives: hie»^ 
again, he becomes liable to the contracts jen- 
iered into by his wilis.aftec the raeeifc(jliati«m 
precisely to the: same exteot tbali lie wa$>. li«r 
\^<(i before her elopement (y) 

{x) Powles V. Sir John Djmeley, 2 Str. 1 1 2^ in Lev^ 
1^. i^i& ruled that the husband is not liable for diet and 
fodging fdrtiisfaed his mifti in a prison, unless he assented 
to it. ' 

(y) 1 Sallt. lt».4Esp. H^P. C 42; in «;Mod* m. 
Robinsoii v.Go8noId. Holtj J. saya, i£ hjs lij^ with her 
but a nifcht he becomes Uable foi« the debt^ she contracted 
dtinnsr ftei* nhsmee. Se^ also 4'Bldm* and Aid; 352. 
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(1) Where a wife left her husband voluntarily slnd 
without suflScient cause, and afterwards made an applica- 
tion to return through a third person whose authority was 
not questioned — it was held that this was equivalent to an 
application by the wiGe herself, and that the. husband^s lia- 
bility to' pay for her necessaries was revived at the time 
of the application. M&Gahay v. Williaim. 12 Joftp*. Rep. 
293. ' ; . 
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»i Where th^ i)usband desert8(2^) l^a 
vnife, teFits her away without any reasonable 
gri^nd,(^2y or coinpels her by ill linage to quit 
him, his ^liability is the^ameas that to which 
be is subject dnHiig cohabitation, with this 
spedal addition, that thoiig(h tinder such dr- 
^cttitistances he advertise her, and oautlcm all 
persons not to trust her, or eten givepar ticti- 
cidar notice to an }ndiv]dual,(fr) etill he would 
be liable for necessaries furnished to heir: for 
the law has Mid, tliat where a man turns bis 
wJfe^ out of xloorfi, he sends with hw creffit 
far her reasonable expenses ; besides, he ap- 
pear^ to* be a wrong doer, and therefore has 
no- right to pfohibit-anybody. But where, 
'^i&ont victual eriminality on her part, or ill 
usage proved on his,) the wife leaves her 
husband against his consent^ . the husband 
may g^ve a particular prohibition to an 
individual ; and though 9^,g^nenal prohibitioii 
not to supply his wife was held void(c) ia 
ia such ^se, so that tlie httihiiid: wif^X seem 

fiabieiiotwithstanding it ; yet in a later €a6e,(d) 

• < 

(2) 3 Str. 1214« Where a wife died in her bqsbandfs 
absence, her father recovered agamst him for her funeral 
expenses, 1 H. Bl. 90. . , . 

(fl) Ld. Raym. 444. 4 Burr. 5177. 

(b) Per Lord Kenyon, 4 Esp. N. P. C. 4^ Harris v. 
Morris, 2 Str. 1214. Boulton v. Prentice, 1 Esp. N. P. 
C. 441. 

(c) Agreed by all the judges in Manby v. ScQtt? 1 Sidf, 
127. 

(d) Child y. Hardaman, 2 Str. 875. 
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Lord l^aymond. sfad tbQ t]Ka4Q3imaii trusted 
the wife at his peril, and thai the hust)Wid 
was not liable where she elopes from hini, 
though she does not go away with au adul- 
terer, or in an adulterous manner.(i) Tl;>i5 
was a Nisi Prius case, and the wile haci lived 
in a very lewd manner before her elopement, 
'though riot aften But in Boulton v* Prentice 
(as reported in Mn Ford's MS. note,.Selw. 
Ki. Pri. Bar. and Feme, 193.) the coi|j;t si^d, 
without any qualification of the position, '' If 
a wife leaves her husband lie is not in that 
case answerable for her contract'' So that 
even a particular prohibition, in such case, 
may seem unnecessary. 

3d. Where the wife lives septtrcite, and ttie 
liusband agrees to make her a separate^ al- 
lowance, and pays it ;(e) if it be the general 
reputation of the place where the husband 

(e) Ccapeo«il8bjtiletry8teesof the wife's separate aU 
Jowance^ to indenmfy the busbaivd against her debts, are 
intonded as.a protodaon agaihdt the costs be may -inctir 
by being 4ued »far them ; awl ^ailisf debts prior to tie 
separation, Gilb. Eq. Rep. 159. Atigier v. Angier, S Br^ 
jCh* Rep. 9(X Stephens V. Olive. 
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(1) If the husband toms away his wife, he gives ber'a 
'Ciredit, wherever she goes, and must' p^y for necessaries 
ftrnished kcr, but if she runs away from him though rtot 
nittk an adulterer, lie is not liable Ott any of her contracts, 
not even for necessaries, although the j^rson, creditifig 
her, bad no notice of an elopenient; 

Persons, crediting a wffe so circumstanced, arc bound 
XO enquire at their peril.*-The husband is boupd to pro* 
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resides that he and his wife are living apart,(l) 
the husband is not liable even for necessa- 
ries, although the tradesman who furnished 
thero(s) had not at the time of the contract 
been individually informed of the separa- 
tion ;(/) where the demand is for necessaries^ 
however, it is incumbent on the husband to 
.shew that the tradesman had notice of the 
maintenance ;(g) but the general reputation 
of the place, if he were aware of it, would 
probably be considered sufiident notice. 

(/) 1 Salk. 1 1 6. Ld. Raym. 444. Todd v. Strokes. If 
the husband pleads a separate maintenance, he must aver 
payment of it, 2 New Rep. 152. Nurse v. Craig; and it 
cannot be set up as a defence, where the trustee appointed 
has not executed the deed, 3 Esp. 255. 

(g) 3 Esp. N. P. C. 250. Per Lord Eldon, in Rawlyns 
T. Vandyke, where see how far the husband is liable for 
necessaries furnished his children living with the mother 
apart; and he is liable for unnecessary articlesy^ if, being 
pres^ent when they were furnished, he did not enforce the 
tradesman's demand to have them returned, 1 Cam|;b. 
,120, for he is liable for the appearance he allows her to 
assume, however disproportionate to his real circumstan- 
ces : but not for more than necessaries, if the tradesmna 
neglects to ascertain the husband's true situation. Ibid. 

AMERICAN CASBS. 

vide for his wife at home, but not whtrt sJu pleftsts^^iitt 
duties while cohabiting form the only consideratksn of his 
liability for her necessaries. M&Cutchm V. MfGt^wy* 
Johns. Rep. 281. 

(1) Vide Baker v. Barney, 8 Johns* R. 7% Fenner v. 
Lewis. 10 Johns. R. 38. 

(2) VideM&Catdhenv.M&Gdhay. W Johns. Rep. ^Z\. 

26 
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Uirfer X\\mt drcumstanees, it wHl be prc- 
smned that they who deal with the wife, trust 
her on her own credit.(/r) and at their own 
(lerill ;(i) it Imports them therefore to make 
fitrtct incfuiry as to the termi^ of the isepara^ 
tion j(i) for, «s we have Seen, they will pro- 
bitbiy M tb recover if they due the husband ; 
»iid it 18 now determitied that the i^fe, in* 
sudi CftSG^ cannot be sued ialone.(^) 

Sut If iftie husband, neglecting his agree* 
ment^(i) omit to pay the alimony, he is liaUe 
to the same extent as during the cohabita- 
tion \{l) and where the husband claims to be 
flischai^ed from liabilily as to bis wife's debts^ 
In respect of her having a separate mainte*^ 
nance, it seems that it must be a provision 
proccf^dlng from himself and not from a third 
"pfer8on.(w) 

(K) I iSailk, lie* pi. 6. Ld. Raym. 444. 1 Sid. 124. 11 
Mod. 245-. f) Mod. 171. Skin. 348. pi. 18. If the trades- 
m^ti has notke he will be nonsuited, Selw. Ni. t*ri. 2M. 

(t) Oz^rd V* Dai*nford, Sittings feifter M. T. 20 Geo. 3. 
!Per Lord Mansfield, 1 Selw. Ni. Pri. 281. 

(lb) MaiHshall V. I^atton, 8 T. R. 545. Though living tfi 
. adultery ; and having a sepaf*ate maintenance. But see 
1 B. and P. 338. Cox v. Kitchin. 

(i) 2 Bos. and Pull. New Rep. Nurse vc Craig, 148. 
and indebitatus assiiEapsit lies against him^ ibid. Ozard 
v. Damferd, 1 Selw. Ni. PrL 291. 

(«i) 4 Burr. 21 77* 

AJfEAlCAN CASES. 

(1) Where tS^ agreement is not deduced to Writing; 
and there is no evidence of any pajrinent having beeh 
inade by hkn ^o ^er, the hu^bsind is liable. 8 Mvm. 
Rep. 72. 
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If the husband has once entered Into 9 hm^ 
to trustees far separate roainteiiaDi^ (if bjift 
wife, it appears her adultery oould mt kf^ 
pleaded to an action on such bond, tbn^iigh 
she was guilty, [and the husband ignorant of 
it, when he entered into a boBd.(n) 

4th. If the wife elope from her husb4t)d»( t^ 
and live in adultery, he cannot be f^vgif^ 
by her contracts, even for nece89aHes.(o) So, 
where the husbaiid turns his wife out of dopcf , 
on account of her having comnutted iKhift^f 
under his roof (p) And aUbougjh the Ji^g- 
band be the a^essor by living ia ^i^vAt^rf 
with another woman, and liiQu^ he Uir«^ 
his wife ojit of doors at a time wkw ^PTP 
was not any imputation on her conduct t yi^ 
if she after commit adultery, the husband |s 
not bound to receive or support her ; nor i^ 
he liable for necessaries which may hjive been 

(n) 1 N. R. 121. Field r. Serres. Or guilty after- 
warcls, J 3 Ves. 43f>. 

(0) 1 Str. 647. Morris v. Martin, t Str. 706. Maia- 
waring V. S^nds. 

(/)) Harn v. Toovey, Middlesfx Sitting, 47 Geo. 3. 
MSS. Sdw. Ni. Pri. Baron aod .Feo^e, 399. Pitf wl^ere 
ibe husband left his wife, whp h»d eomtaiiXed adultery, 
itill living in his house, and bearing bit name, be W9S beifl 
liable, unless the j)laintiff koew tb^ circumstaiivce^, I B» 
& P. 226. 
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(1) Vide Lockwood v. Thomas. 12 Johns Hep. 84». 
Mc'Cutcher V. McKJabay. U Johns Rep. 2ai. lifc^C^- 
hay V. Williams. 1 3 Johns Rep. S9^ 
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provided for her after the the crime.(9) If 
the husband be reconcQed, and receive his 
vnfe agUQ, hisUafadlity recurs as during cove- 
ture. (r) 

And the estate of a deceased husband is 
subject to the funeral chaises of his wife, 
though she had a separate maintenance which 
she disposed of by will.(s) 

3. Where a woman living separate from 
her husband, has a separate property or 
maintenance, her creditors may obtain re- 
dress against her in equity. If she have no 
such property^ they trust at their peril, and 
are without remedy against her.{i) The 
following are the principles, as laid down by 
Lord Kenyon, on which it has been establish- 
ed, that a woman cannot be sued at law for 
debts incurred by her during the coverture, 

(9) 6 T. R; 603. Govier v. Hancock. 

(f) 1 Salk. 119. 4 Esp. N. P. C. 42. 6 Mod. 172. tn 
the latter case he is said to be liable for debts incurred by 
the wife in her absence. 

(*) 9 Mod. 31. Bertie v* Lord Chesterfield. 

AMERICAN CASES. 

(1) If the husband and wife part by consent, and hn 
iiecures to her a separate maintenance, suitable to his con- 
dition in life, and pays it, he is not liable even for neces^ 
saries furnished her. And the general reputation, will in 
that case, be suflScient. Baker v. Barney^ 8 Johns. Rep* 73. 

But where the separation agreement was not reduced to 
writing and there was no evidence of payments made, 
the husband was held liable for goods famished after the 
septf^tion. IlniL 

Vide Lockwood v. TTwmas. 1 2 Johns. Rep. 248. 
Vide Edwards y. Daois. 1 Johns. Rep. 28 1 . 
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even though she live separate from her 
hasband(t) 

The plaintiff, in such a case, rests bis claim 
on an agreement between the defendant and 
her husband to live separate : This is a con* 
tract supposed to be made between two par- 
ties, who, according to the text of Littleton, 
being in law but one person, are on that ac- 
count unable to contract with each other ; if the 
foundation fail, the consei)uence is that the 
whole superstructure must fail also. This 
difficulty meets the plaintiff in limine: if 
it did not, and the parties were competent to 
contract at all, it would then become material 
to consider how far a compact woidd be va- 
lid, which has for its object the contravention 
of the general policy of the law, in settling 
the relations of domestic life, and which he 
public is interested to preserve : and which, 
without dissolving the bond of marriage, 
would place the parties in some respects in 
the condition of being single, and leave them 
in others subject to the consequences of being 
married, introducing all the confusion and 
inconvenience which must necessarily result 
from so anomalous and mixed a character. 

Jfow can it be in the power of any persons, 
, i''^**- 1 ' . . " * ' ' " - - - ■ , ■ . 

AMERICAN CASES. « 

{1) Ayivne covert cannot bind herself personally bja 
contract. Johnson v« Parmely. 17 Johns. Rep^ 271. 

li^feme sole marries after a report made in her favour, 
the husband must be made a party by scire facias to the 
judgment. Ibid. 
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l^y their private agreewififit to ajter the ehar- 
acter and condition which by law results frifm 
the state of marriage^ and from thence to in- 
fer fogal Fights of action and l^^sd re^pon^i* 
briliti^, a$ coitsequences following from such 
alteration of character m^A cofidition I or how 
can aay power ahwt of tbM of x}m l^sfe^ure, 
change that, which l^ the comnkoii law of xh^ 
land 14 established at ti»e coarse of jiJt^ail 
proceedir^s. 

The argument in f^voiu' irf tl^e plaintiff, 
rested: on thin i)os}lion only,as a principle, vi^ 
that where the hushand ceases to be the pror 
tector of his wife, and is not liable to have 
any elain^ nytde on him for her sti^^rt af^ 
maintenanee, tt necessarily follows, that she 
must be her own protectress, make contrficts 
for benself, and be responsive for them. But 
if this were ^ necessary consequen<5e, it would 
hold in all cases. But that ^ not so ; for if 
a woman should elope from her hunband, and 
live in adulter)', he is not liahte by l«w to 
answer for hef necessaries ; ftad no ease haf9 
decided thM the woman is» A wife living 
apart from her husband, ftnd who has proj^er- 
ty secured to li^r separate use, must ftpply 
that praperty to her support, as her occftsions 
may call for it; and if they who know*her 
conditii)», instead of requiring immediate 
payment, give credit to her, they have no 
greater reason to complain of not being able 
to sue her, than others who have nothing to 
€ontide in but the honour of those they 
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trust ;(l) from the incapacity of a married 
woman to contract, or to possess personal pro- 
perty, which may be the subject of contract, 
men and their wives, desirous of living sepa- 
rate, have found it necesiiiary to have recourse 
to the intervention of trusteeis, in whom th* 
^operty of which it is intended she shaH have 
the disposition, may vest uncontrolled by the 
husband, and with whom he may contract for 
her benefit ; l)ut in such property the woman 
hfefself 'acquires no legal interest whatever. 
Of such trusts, coilrts o** Kquity atone can take 
tJotiCe ; tiiey Can cause the fund to brought 
befbre tliem^and supplied as in justice it ought 
to be ; and tn those cotirts tlie creditor must 
prefer M* ddim. {t) 

{i) 8 T. K. 546* Marshall v. Ration. 
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(t) All persons supplying the necessities of a married wo- 
man living separate from her husband, are bound t9 
enquire as to the circumstances of the separation, or they 
^ive her credit at her peril. Jtf^'Gi/cW v. M'cGahay^ 
1 1 Johns. Rep. 282. 
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CHAP. 11. 

Of the husband^s interest in his wife^s proper^ 
ty. — 1. Land; ». Personals; a. Choses in 
action. 

jL he husband, by marriage, becomes only so 
far master of his wife's freehold property, as 
to receive the profits of it during her life, :(a) 
he has no power to sell or demise it without 
her concurrence ;(i) and if he do so, the wife 
or her heirs may enter after his death : (ft) But 

(a) However it vests in him a freehold, so that he may 
make a tenant to the praecipe for suffering a recovery of 
his wife^s estate, withqut her previously joining in a fine. 
Cruise on Recoveries, 38. Hargr. Co. Lit, 325, b. note 
2. and there may be a remitter (Co. Lit. 351.) or he may 
take a release on it (399) 273. b, But neither he nor his 
executors are accountable for the profits, though his real 
and personal assets will be liable to answer for the cove- 
nants of bis marriage articles (2 Eq. Abr. 147. Harrison v* 
Constantine, 2 P. W. 82.) except where the estate is vest- 
ed in trustees, and the husband receives the rents under 
an agretmentfor the purchase of the estate. 2 Br« Ch. Ca* 
51. Pitt. V.Jackson* 

(by 3% H. 8. c. 38. the same law, of property accruing 
to the wife during coverture. Co. Lit. 361. 

AMERICAN CASES. 

m 

(1) As to the interest of the husband in lands by which he 
is seised^ure tucoris and in lands given to him and his wif^ 
Tide Jackson v. Stevens. 16 Johns Rep. 11. 
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llie marriage is a gift in law to the bu^bapd of 
all the wife's chattels real,(c) as a term for 
j:ears, estate by elegit, £50. ; and these he may 
alone dispose of, forfeit, or they may be ex- 
tendfidii(d) or sold5(^) for his debts, However 
bq cannot devise them.; and if he omit to 
make disposition of thqm.in bis Ufetioie, they; 
survive to his wife.(c) 

But an assignment by the husband, of the 
term of his wife, will bind her, though it be 
made without consideration \(f) so, even if a 
jji/Jgroent is given in trust for a feme sole who 
marries, and by consent of trustees is in pos- 
session of tlie land extended the husbands may 
a§s}gn oyer the extended interest; and bjr 
the sjEime reason, if the feme has a dec^e^ to^ 
hold and enjoy lands until a debt due to her is 
paid, ^nd she i& in possiession of the land uoder 
tjiis decree, and marries, the husband may 
assign it without consideration; for it is in 

(c) Co. Lit, 46. b. 351; The hnsband is only possessed 
of a term in lier right, and the term or legal intere^ con- 
tinues' in her. 7 H. 6. 2. 1 Roll. Abr. 342. Co. Lit. 3dl. 
Cbatteb accruing to the wife during covertuf e, subject to 
the same lawr ' ' 

(c{) /fhat is,.uQ4er an elegit on a judgment, or extent on 
a recognizance, il is said the term cannot be soid under a 
Fi. Fa. I RolL Abr. 344. G. pi. 6, 7. 

(e) According to Co. Lit. 45 K only, for th^life of the 
feme. 

(t) See note, (c) preceeding page. 

(/) Qoere. Whether an agnemmt by a hu^and for a 
oF part of his wife's term, will IjinJ ber as the actuaFlease 
do^s. ' 6 Vcs. 394. Druce v. Denison. 

27 



tO% Lmo of [Chap^ IL 

natare of an extontC^) The fd^owing cased 
will serve to shew mare fully the nature and 
extent of the husband's interest in his wife's 
chattels real. 

A wonian5 lessee for years, takes husband, 
and he afterwards fttirehi^es a new lease of 
the same lands to thwDi both for their lives ; 
this is a surrender in law of the first term, and 
shall bind the wife,(i) because it amounts to 
an actual disposition thereof, which the hus- 
band* had power to make.(/i) 
' If the husiband, possessed of a term of sev* 
enty years in right of his wife, makes a le^e 
of those Tands for twenty years, to begin |t^p 
his death, thh. is gpod^ and shall bindf.jl|]i^ 
'wife ;(2) because the term being but a ct^tt^^ 
ife bikd power to dispose of it wholly, an4«by 
consequence may dispose .of any lessintc^QBt 
* thereout, as- he think^i fit; and this beiiig a 
IM'etont disposition which he! cannot re voke, 
binds the interest of the lafids' immediate^, 

(g) 3 P« Wms. 200. If a husbanci, having survived iiiff 
wife, dies during the suspense of a contingency upon which 
any part of his Wife's property depend^, the nepresenta- 
tive of the ' liust)and is a« muqh entitled to this i^cies of 
his wife^s prdperty as to any other. Htrgr* X^aw f'racts, 
475. And if administration^ de .bonis non" of t!he wife^ 
be obtained by any third person, he is trustee for the re- 
l^resenf ative^of the biisjband. 1 P. W. 378. 389. 

(A)SRdtl^Abr*«S* 
' (t) Popk S. S7« US» Cb. Lit. 46. b. 351, a* Cro. Car. 
' S44. Pk>«rd.,4IS. Cl^ Elii- 9^3. 279. Co- Lit. 300. a. 
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(1) Vide Jackson v. Halloway. 7 Johns. Rep. 81i 
Jackson v. Steven s* 16 Johns. Rep. 1 10. 
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though it takes\iot effect iopMsession till after 
his deatb; and therefore differs from a de- 
vise ; for that not taking effect, nor binding the 
interest at all till after his death, oomes too 
iate to prevent the operation of Jaw, which 
immiNiiately on his death casts the term on 
his widow : But as to tlie residue of the term, 
whereof the husband made no disposition in 
his life, the wife, if she survives him, will be 
entitled to it,(Ar) became as to that the law is 
left to operate as it would -have done for the 
whole, if he had not prevented it by such his 
disposilion of part ; but if the husband had 
granted away tibe whole term upon conditien, 
and died, though the condition were after- 
wards broken, and \m executors entered for 
breach thereof $ yet would the .wife be for 
^ver barred^ to claim any interest in tlie said 
tefm ;(Q became there was a total disposition 
thereof by the husband in his life4ime, and (he 
breach or nonperformance of the condition 
was but contingent : had the condition been 
' broken during his life, and he himself had en- 
%&teA for such breai^, it se^ms the wife sur- 
viving should have b«d the t^rm after his 
death, l>ecause by his re-entry he was restored 
to* the whol^ term in stfatu quo,ti^t is, in 
right of his wife* If the husband should grant 
a rent, common, ^c. out of such term, and 
die, this would not hind the wife 'Surviving, be*. 
ciEtuse the term or possession itself betng left to 

come entire to the wife, idtiiltermediate char- 

■ ■* ^— , . «,, 

{k) Cro. Eliz. 33, 1 Roll.Abrt 843, 344. Co. Uu 46. b. 
(Q Co. Lit. 46. b. 
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ges or grants thereout by the* husband deter- 
mine With his death. (w) ' But a grant by the 
husband of the herbage or vesture of such 
land, \yill, after the husband's death, enui^ 
to the grantee, because they are part of the 
land itself (fi) 

It appears too, that if the husband mak^s a 
lease of part of his wife's teriir, reserving rfent, 
and dies, that his executors shall hc^ve the 
rent^o) and not the wife. And if the husbartd 
and wife be ejected of a term in right of the 
wife, arid the husband bring an ejectment in 
his own name, and have judgment to recover, 
this is an alteration of the term, and veMfi^ 
it in the husband.(p) 

But if a lease be made to baron ai^^fe- 
me,(i) for term of their lives, the rema*fjfter 
to the executors of the survivors of them^, add 
the husband grants away this term and dies, 
this shaLll not bar the wife, ' for that 4he hid 
but a possibility, and no interest;(9) ''^^^ 
possibility wasf of such a nature, that it eouid 

(m) 1 Roll. Abr. 344. 
(n) Ibid. 

(0) Poph. 145. 3. Keb. 299. Co. Lit. 4G. b. Butthe 
wife shall have the residue of the term; and so a disposi- 
tion of part, is not a disposition of the whole* Ibid. 

(p) Co. Lit. 46. b. 

(^) Ibid. So, in a promise to pay jthe wife so much' if 
she survives the tnah she marries. 1 Roll. Abr. 343. 1 

Salk.3^7. 

AMERICAN CASEP, 

(1) Vide Jackson v. Carey. 16 Johns. Rep. 302. 
Whitbeck v. Cook and wife. 15 Jojbns. Rep. 483. 
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not happen in the lifetime of the husb^d ; 
but if he marry 'a woman entitled to such a 

: possible or contingent interest, ad on the 'de- 
termination of the previous estate, or happen- 
kig of the contingency, will immediately vest 
in possession in the wife, the husband may 
assign it (r) 

If a term of years be granted to ^a feme 
covert and another ; or if a feme sole and 
another be joint-tenants of a term for years, 

'and the feme take husband, yet in both cases 
the joint-tenancy still continues ; for the mar- 
mge makes no severance of it, but gives the 
husband the same power the wife had before, 

*by an actual disposition of her moiety, 4o 
breafethe jointf-tenaticy, and bind his wife's tn- 

; terftst therein : but without such dispositidn 
the joiht^tenaticy continue ; and if the hus- 

• band dies, the whole shall go accordingly : So, 
if such joint-tenants are ousted of the term, 
the wife shall join with the husband and othfer 
joifrt-^tenant in ejectment, and the wife shall 

' have judgment to recover as well as the hus- 
band ; and if, in such case, before any actutd 
disposition made by the husband, the wife die, 
the whole term shall go to the surviving joint- 
tenanf, and no part thereof to the husband^«) 

(r) Hafgr. Co^ Lit. 351. Note 1. Free. Cli. 418. 2 
Vcrn. 270. 2 Ajtk. 207. Bate3 v. Dandy, or discharge 
it before band by his release. 1 Salk. 326. A possibili- 
ty is prqperly a contingent interest, carved out of a terpi, 
by executors' devise. Hargr. Co. Lit. 351. Note 1. 
See Lampet'8 case, 10 Rep. 51. 

{s) Plow. 418. Co. Lit. 185. 
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A leaqe was mad^ to the husband and wife, 
for years ; they enter, and the lessor after- 
wards enfeoffs the husband, who dies seised : 
it was held that the husband^ by acceptance 
of tL« feoffment, had surrendered and ex- 
tinguished the term, and that the wife was 
barred of any title thereto : that it would have 
been otherwise, had the conveyance been 
by bargain and sale enrolled, or by fine ; for 
these meddle not with the possession, but 
only carry such interest as the reversioner 
has in him ; and tlien the husband might have 
the term in right of his wife and the itf- 
denture in his own right(f) But- llr-fc 
a question whether, in this case, thf term 
'would not be surrendered by the open|t|QB of 
the bai^ain and sale, or fine ; for thit leine 
being made after marriage, when there are 
116 moieties between husband and wife, the 
husband cannot be said to tie po^Hsessed there- 
of in her right nwre than in his own, but both 
are possessed by entireties; therefore St 
should seem that in that 6ase likewise the 
term would be merged. 

However, a bargain and .sale by a htishand, 
of a term for years, possessed only in right 
. ctf his wife, with the mere words <^ Bargain 
and Sell,'' omitting/' grant,'' "assign," or 
>ny other word which would. have passed the 
legal interest of the term, will not bar the 
wife after her husband's death ;(f/) for by a 
bargain and sale nothing passed but a use, so 

(t) Cro. Eliz. 913. Downing v. Seymour* 
(tt) Moor, pi. 304. 
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that i\k\9. is no disposition of the legal intereit 
of tlieterni(^) 

The hjusband may dispose of a term settled 
on the wife in trust, as well as if the legal in* 
ter^st were in her :(x) But it is an exc6ptio^ 
to this rule, (at least in equity,)^" that if a 
future or Executory interest in a term or oth- 
er chattel, be provided for the wife, with the 
consent of the husband, the husband cannot 
dispose of it from lier, and defeat his own 
agreement^' 1 his supposes the provision to 
h^ made before marriage ; for if subsequent^ 
^*is.>a mere voluntary act, and void against an 
^ssi^eej for valuable consideration. (t/) ^ 

KaJ) f RolLAbr. 343.Lart€, 54,!^. 

<if) Free, in Ch. 418. Tudor v. Saroyne. 1 Ch. Ca. 
f26;^ Deyly v. PcrfolL U Vera. ?• 18. 1 Eq* Ca. Ahr. 
58* 'How far a conveyance after marriage, (by- a hus- 
band, to trustees &>r his wife, in consideration of her hav-* 
ing paid bis debts,) will be good against creditors, ^ee € 
£• R. 237. Dewy v. Bayntun. Where being made 
bona fide, without intei^ion to defraud creditors, it was 
held good* A s^tlement made after marriage is good 
against creditors, if the husband was not indebtec] at the 
time, or immediately afterwards, so that no intention caa 
be inferred, that a fraud should be committed. (1 Yes. 
27. 3 Ves. Jun. 617. 3 Rep. 80. b. 2 Ves. i. 1 1. 2 Atk. 
48]^.) But not against purchasers for a valuable or go^d 
consideration, Cro.Jac*ld8. 2yes.l0, l.l. 2 6r.G» 
C. 148. , Cowp. 278. 705. If made in consideration of 

f 

MXtSMChja CASES. 

{X) Vide f Jackson v. Stevens. 16 Johns. (Rep. MO. 
Jaques v. Meth. Epis. Church. 17 Johns. Rep. 548. 
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8. All personals, as money, goods, cattle, 
household furniture, ^c. that where the pro- 
nerty(2;) and in the possession of the wife at 
the time of the marriagejCa) are absolutely 

vested in thehusband ;(i) so that of these he 

if 

tlie wife^s fo^tuae, or any increase to it, the- siBttk^toent is^ 
good against purchasers also. Pr. Ch. 33. * I Aciki ISm 
168. 2 Atk. 444. 477. Talb. 64. 2 Ves. 16. 306» 
* AvM. 121« Cowp. 432. and see post, chap. 9. 

{z) And therefore personals which she has in, aytre 
4roit, as executrix, or guardian in socage, &c* shftU not-ga 
to the husband. Co. Lit. 351. (Though the bi|sl>^|id 
a|Dd wife have a judgment for a debt due tothemfe's^ 
testator. Jon. 248. Com. Dig. Bar. & Fem» E. 3^ Nor 
chattels of which she has a bare possession by bailment 
or trover. Co. Lit. 3-51. b. 

(«) So, ff they accrue during the coverture, the interest 
vests in the husband, though he has not possession of them 
before the death of his wife. (Com. Dig. Bar. f& Fern. 
E, $•) and where a wife, though trading sejterately, lent 
money to be laid out in a lottery ticket, in the property of 
which she was to share, and the ticket proved a prize, the 
husband was held entitled to the whole produce* 8 Yes. 
599. Lampher v. Creed. 

AMERICAN CASES. 

(l) A marriage is an absolute gift to the husband of all 
the wife^s personal chattels in possession, and also of cho' 
$es in actum, if he reduce them into possession by receivitig 
them or by recovering them at law. Legg v, Legg. 8 
Mass. Rep. 99. 

A note given to a fane caoeri^ though it be for a debt 
due to her while soUy i& leg^illy payable to the husband, 
apd the property .v^sts absolutely, and will not go to the 
wife on a dissolution of the marriage. Shuttlesworth v. 
Noys et al. 8 Mass* Rep. 229. 
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may make any dispoe^ition in his lifetime, 
without b«r consent ; or may by will devise 
them 5 and they shall, without any such dispo- 
sition, go to the executors or administrators 
of the husband, and not to the wife, though she 
survive him. (6) So personals that come into 
possession during coverture.(6) 

If the husband,{c) or husband and mfe^d) 
make a letter of attorney to one to receive a 
debt,(e) or legacy(X) <lue to the wiC^ and he 
receives, but does not pay it to the husband, 
yet does it vest in the husbands possession. (i) 
And where an executor paid a legacy to a 
fen» covert, who lived separate from her hus- 
^batid, yet on a bill brought by the husband 
against the executor, he was decreed to jay 
it over again with interest (g) So, where a 
legacy was given to a feme covert to be paid 

(i) Co. Liu 351. b. 

(c) I Roll. Abr. 342. * Moor, 452. f. 

[d) Moor, 452. 1 Roll. Ab. 342. Golds. 160. 
(c) 1 Roll. Abr. 342. Golds. 160 

(/) 1 Roll. Abr. 342. Golds. 160. 

(g) Salk. 1 15. pi. 4. 1 Vern. 261. The husbgind may 
release a legacy left his wife, although they are divorced 
Sa mensa et toro. 1 Roll. Abr. 343. Cro. El. 908. Noy, 
45. Moor, 665. 3 Bulstr. 264. Qu8Bre, If the separation 

■ " - ■ - — .^^— ^^^— ^ — — ■ ■ ■ ■ ■ -■— I ■ ■ ■■ * ,.>^^.^_^ ^_. .^ ^ .^ ,-Mi- T i - a I 

AMERICAN CAS^ ' 

But as to the p6wer of the wife over her separate estate. 
fVide Jaques v. Meth. Epis. Church. 17 Johns.!Rep. 54i. 

(1) As to the husbands interest in her distributive share 
of her fathers estate, vide Whitaker v. Whitaker, 6 Johns. 
Rep. 112. * 

28 
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twelve months after testators death, ftnd the 
wife {died within th^ tweiveuionUi^ tbe interefit 
wa$ vested in the hueband, for h^ nii^ re* 
lease yidthip the twelve montbs.(A) 

Afid he fflay relei^sp co^ts whicb his wife , 
recpypr^ ag^fpst a woman whom she has sued 
in the spiritual court, for aduHery with her 
h^sbs^Qd ; fqr the n>arHage ponttnues, and 
wbatever apcrues during coverture, belong? 
to hifQ.rt) But if she be divorced a meosa 

is by agreement, and separate maintenaoce decreed in 
Chancery f m 9 Mod. 43. The husband, divorced a met^ 
sa et toro, was restrained by injunctioo from selling; a 
temi of his wife^s. If after separatbn, she receive for a 
long time rent qf land accruing to her by demise, sbeshali 
be presymed to do so, and to acknowledge the tenancgr bjT 
her husband^s authority* 1 Taunt. 367. Doe v. Bigg^. 

(i) 2 Roll. Abr. 134. Coin. Dig. Bar. & Fern. ^. 3. 
But where the husband dies without having made any 
disposition of a legacy left to the wife, it survives to her. 
■♦2 Com. Rep. 725. Brothero v. Hood, 2 Ves. 676. Gar- 
forth V. Bradley. Tho wife's distributive share of perso- 
nal estate vests in her husband on the death of intestate. 
2 Bro. Ch. Ca. 589. Robinson v. Taylor. 1 Anstr. 63. 
^igiwyer v. White . But possession by the husband as exec- 
titor and truste '^ is not such a reduction into possession of 
his wife's share in the residue, as will entitle him against 
her right by survivorship. 12 Ves. 497 Baker v. Hall. 
16 Ves. 413. Wall v. Toralinson. If the husband survive 
he has the legacy, though he dies before it is paid. 1 Atk. 
458. Humfrey v. Builer. - ^ 

(i)Salk. 115. pi. 4. Lord Raymond, 73. 5 Mod. 691 
Where the husband, in consideration of receiving a por 
tion of the fortune of a warcf of Chancery,- released all 
right and nterest in the^ residue, he was not permitted to 
attend the master in taking an account directed against 
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^t -toro, and have • lifer alimony, aftd knt for 
defamation, or olher irrjury, and there reeov- 
er cost$r, the hushand cannot release them5( i ) 
foi^ these eoriie in lieu of what iht Hath spent 
out of her alimony, whrch is a Separate main- 
tenance, not in the power of her fiusband.(Ar) 
If husband alpne,(/) or husband and wife, 
have a judgment for the debt of the wife, but 
delay execution, the debt is vestec^ftithe bus- 
band j and if he survives, b6 may take out 
execution, without a " Sci- Fa."(m) So if an 
award be made to pay to the h«isband, a debt 
dttfe to the wife ; though he die before pay- 
ment (n) 

executors, ^n the suggestion tbat tile Valuation under 
vrhi<^fa he received the portiort of his* wife*B fortuiiie, was 
not fair. 1 6 Ves. 48. Piei^ce v. Cf utchfleldi 

(k) Roll. Rep. 436. a Buls^. 2^. I Rail. Abr. 34^. 

(/) 1 Yern. 396. but if the wife sgrvives she shall have 
it, ibid. 3*Atk, 21. or the benefit of a decree in her right. 
1 Ch. Ca. 27. Hannej v. Martin. It has beeii holclen ^ 
too, t^hat stock survives to the wife. 9'Ves. 17,4. Wild- 
man V. Wildman. 

(m)l Mod. 179. 

(n) 1 Vern. 396. and where the goods of a Seme sole are 
in the possession of another by trover or bailment, and 
she marries, they so far vest in the husband, that he maj 

*. I. I.,,. I.M I ■ ■-'■■.. .'-.■■ - 

AMteaiCilN CASKS. 

(l) For any species of injury done to the wife, the bus 
baiidm^iy release die damages. Southworth v. Pabkald^ 
7Mass. Rep. 95. 

And a judgment in an action by the htisband, for an 
injury done to the wife, where t|^e wife might have joined 
in the action will be a good bar to a joint action by the 
husbaad and wife for the sam« caiise, ibid. \ 
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Chattels personal^ of a mixt nature, pnrtl^ 
in possession^ and partly in action, the hus- 
band s}iaU have if he survives , as aa ai^dd* 
anc^ of admrch which faUs duriiig tiielDover- 
erture j(o) bo arrearages of rent service^ 
charge, or seek, which incur during the cov- 
erture,Qsy) or before it.(9) 

And if the wife's portion be secured by set-^ 
tlement of land, and the husband makes a 
jointure for it, it shall be vested m the bus- 
band, although not paid.(r) 

But the wife shall have, after the death of 
her husband, a necessary bed and appai;el, 
agreeable to the quality of her husband ; and 
these, as paraphernalia, shall not go to thee* 
husband's executor, or be liable to his credi-^ 
tor8.(s) Jewels to the value of 870/. have 
been allowed as paraphernalia.(/) However 

6ue for them alone, 1 Keb. 641. Moor, 25. pL 85. 3 
Lev. 107. VenU 26 ll 

(o) Co. Lit. 351. 

(p) Ibid. But the wife has them if she survive. Com. 
pig. Bar. and Fern. F. t. and money in the hands of a 
trustee if the husband make no disposition of it. ibid. So 
the r^nimm of testator's estate, if bequeathed. 1 1 Yin. 
.S77. pi. B. Ca. Temp. Talb. 171. Fort v. Eort. 

{q) 32 H. 8. c. 37. 

(r) Com. pig. Bar. and Fern. E. 3. 

($) 1 HoU. ^Abr. 91 1. or legatees, 3 Atk. 39^. and if the 
husband pawn .t^em, and leave sufficient estate, they shall 
be redeemed for the wife, Id. 394. 

{t) Cro. Car. S43. I Roll. Abr. 911. being suitable to 
1^ wife's e^t^lft and ,4e^ee. < 
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these paraphernalia may be barred by articles 
before marriage. U) 

3. Cboses in action, as debts dae to the wife 
by. obl%atiofi, 2jc. though they ar^ likewise so 
far vested in the husband,(j:) that he may re-^ 
duee thoiB into possession ; yet, if he dies, 
before any alteration made by him,(i) they 

(t<)'2 Atk. 64S. and the husband may alien them dur- 
ing coverture. 3Atk.394* but he cannot bequeath them„ 
2 Atk. 77. Northey v. Northey. And in equity no par- 
aphernalia are allowed where the husband die6 indebted^ 
ttough the court will let the wife in on other funds, if 
th^i^ are any. 2 Yes. 7. Lord Townsepd v. Windham. 
2 P. Wms. 179. 3 Bn PI. 187. Parker v. Harvey. 

{w) A note given to a feme covert vests in the husband, 
though she be a sole trader; and her endorsement, unless 
in his name, is void. 1 E. R. 432, 4. Barlow v. Bishop» 
But a bond belonging to the feme when sole, was not held 
to be reduced into possession by the husband's paying 
contribution money on it, under a bankruptcy, 2 Vem. 
707. The husband may sue alone for the wife's choses in 
action ; but if he joins her in the action, recovers judg- 
ment and dies, the judgment survives to her. 1 Vern. 
396. Alleyn, 36. 2 Lev. 107. 2 Ves. 677. In 3 Atk. 
21. Lord Hardwick is reported to say, that if the hus- 
band has recovered a judgment for the debt ol^the wife, 
an(l dies before execution, the surviving wife, and not the 

AMERICAN CASES. 

(1) Chosta in action if they be not reduced into poii^ession 
by the husband, during the coverture remain the property 
of the wife, on the dissolution of the marriage, either by t^ 
death of the husband, or by a divorce a vincido* Legg 
V. Legg, 8 Mass. Rep» 99. Whitaker jv. Whitaker, C 
Johns. Rep. 112. 
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*l*all ^ l!tf hi* Mfe ;(y) and ffiey shall rWt, 
without such alteration, sai^vivc t6 the hu*- 
hand upon the death of the wife,(r/) or he 
hare any right to them as^ husband : B«« he 
\s eritStied ad administrator to his wife,(i) ahd 
adininii^triatttoh is of right td he granted td 
be gi^ahtAd «o him ,(2;) kM in equity, K ste*^ 

husta^d's' exceutoi'^f, fe eirtftieA if htrsbind ahrf mie 
fid\1& a d6Ci*e'tf fof iHadtf^ and tie hosbaitd dies, ffe de- 
cree survives |to ^€ wife. 1 Ch; Oa. 2Y. MaWners' vi 
Maftiii. 

(j) Co. iM. 3f!^l. ^ iMfba. \i^. But rtM accihrtd Be- 
fore 01^ Juriftg covei^fty*^, ^vifvei? tohiih, atfd pf^siSitdtioii 
to a chlirch avotf^d d^Hcrg Coveftore, ant^, siwi. % A 
bond* ins(d€f in toh'sidei^atibn of maih-fegfe, and cobditidiied 
foir payment ttf the wife of so much money aftei- the d^ath 
of the 6b1tgof, fe not released by marriage. B T. R. ssf . 
Jttilborn v. Ewart. 

{2) 1 Rbll, Abt^. 9'tO. and h case of his de^th aftei^ the 
wife, to his next of kih (3 Adc. 5^61 1 Ves. 15. 1 Wills. 
168*) and if any other be appointed, he i^ a trustee for the 
representative of the husband (1 P. Wms. 37»» 3B1.) 
The statute of disfributfons does not extend to the estates 
bf femes tovert. ^ Car. 2. c. 3. s. 25. 
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(1) A husband , who survived his Wife i^ entitled! to^H 
her cho9ts in acHon, whether reduced iiitb Ks possession in 
her lifetime or not, if he can get them without a suit his 
title is: as perfect as though he* had taken out letters of 
administratioti ; and if administration be obtained, by a 
third person, he k to be considered a mei^e trufTtee for the 
husband, during the hiasband's lifetime, and for the hus- 
band's represfeiftative, after hid dearth. Whitaker v. Whit- 
« aker. 6 Johns. Rep. 1 1 2. 
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ttement made before iiiiu*riage, if made in 
consideration of the wife^s fortune, entitles 
the representative of the husband dying in the 
wife's lifetime to the whole choses in action. 
But it has been said, that if not made in eon* 
sideration of her fortune, the surviving wpfe 
will be entitled to the choses in action, the 
property of which has not been reduced into 
possession by the- husband ; so, if it is in 
con^deration of part of her fortune, such of 
the choses in action as are not comprised in 
Ihat part, it hath been said, survive to the 
wife (a) In the case of Blois v. the Countess 
' of Hereford,(&) a settlement was made for the 
benefit of tiie wife, but no mention made of 
her personal estate : Lord Keeper decreed, 
that it should belong to the representatives of 
the husband ; and said, that in all c^ses where 
there is a settlement equivalent to the wife's 
portion, it should be intended that he is to 
have the portion, though there be no agree* 
ment for that purpose.(c) liut now, it sems, 
this extends only to the fortune shp has at the 
time of the settlement, and not to future ac- 
cessions, wliich survive to the wife,' if they 
consist of terips for years or chores in action, 
and are not reduced into possession by th^ 

(a) Prec. Gban. 63. Cleland v. Clehnd. S Vern. 
SOU. Ca. Temp. Talb. 168. Adams v. Cole, 
(i) 2 Vern. 501. 
{€) £^. Cas. Abr. 69. 
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husband,(i2) unless the settlement expressly 
gives them to him.(e) 

Money, due upon mortgage, is considered 
as a chose in action, and subject to the dispo- 
sal of the husband only, whether the mort- 
gage be in fee, or for a term ;(/) for though, 
in the case of a mortgage in fee, the legal fee 
of the lands in mortgage continues in the wife^ 
she is but a trustee, and the trust of the 
mortgage follows the property of the debt 

In one case(^) it is ruled that a voluntary 
assignment by the husband, of the wife's 
choses in action, though void as between the 
husband and the assignee, will yet have the 
effect of altering the property, as between 
husband and wife. But it seems to be how 
settled,(A) that the husband^s assignment in 
such case, must be for a valuable considera- 
tion. 

A court of equity will not interrupt the 
legal title of the husband to the property of 

(d) Per Master of the Rolls in Mitford.'v. Mitford. 9 
Ves. 87. 10 Ves. 574. Any act of authority is a reduc- 
tion into possession as release, assignment, and, of course, 
receipt. 

(e) 9 Ves. 87. 1 1 Ves. 674. Carr v. Taylor. Ambl. 
692. S&lway v. Salway. 

(/) 1 P. Wms. 468. Bosvil v. Brander, 2 Atk. 208. 
Bates V. Dandy. Where a husband promised to assign 
his wife's mortgage, as a security for money borrowed on 
kk note, it was held a disposition pro tanto. Ibid. 

(g) IP. Wms 378. Sqib v. Wym. 

(h) 2 Atk. 207. Bates v. Dandy, 417. Jewson v. 
MoiilsOn, 1 Br. Ch. Rep. 44. 
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his wife, unless called upon by him to lend its 
assistance ; but if he ask for equity, he must 
do equity by providing for bis wife.(i) 

And volunteers and general assignees, 
(whether by operation of law or otherwise,) 
are subject to the same equity with respect to 
the wife's property, as the husband is. (A:) 
However it does not seem to have been yet 
determined that a court of equity wl\ inter- 
fere, and interupt the legal right of such as- 
signees, any more than that of the husband, 
where they can get possession of the wife's 
property without the aid of the court-(i) But 
where the property is the subject of equitable 
Jurisdiction, and they are obliged to go into 
^equity for the recovery of it, there the court 
ivill oblige them previously to make a provi* 
sion for the wife.(m) And as against a par- 
ticular assi^ee of a chose in action, of the 
wife/ar a valuable consideration^ such equity 
it now seems will be supported as much as 
against general assignees.(ri) 

(t) 2 P, Wras. 639. Milner v. Colmcr, 2 Ves. 669, 2 
Atk.420. 5 Yes. 515. 

(*) I P. Wms. 251. 2 Atk. 420. 1 P. Wms. 382. 4 
Br. Cb. Rep. 1 39. See furlker on this bead, post, chap. t. 

(l) Bunb. 86. Winch v. Page, 1 Sir. 248. Gardner 
v.Walk|[r,603. 2 Atk. 420. 

(m) 1 P. Wms. 382. Jacobson v. Williams, 251. 

(«) Macaulejr v. Phillips, 4 Ves. 17. Id. 628* Franca 
V. Franco. Like v. Bercsford, 3 Ves. 506. 1 Vem. 18. 
Pitt V. Hunt, I P. Wms. 459.(Cox*s) Worrall v. Marlar, 
.2 Vera. 270. Tudor v. Savigne, Pi*. Cb. 412. Packery. 

29 
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The interest of the wife's separate property 
w always payable to the husband,(o) if he 
maintains the wife. But where he receives a 
great part of her fortune, and will not settle 
the rest, a court of equity will not only stop 
the payment of the residue of her fortunci 
but will even prevent him from receiving the 
interest of the residue, that it may accumulate 
for her benefit.(/?) If the trustjees once pay 
the wife^s separate fortune to the husband, it 
is irrevocable.(^) 

Whatever the wife during coverture earns 
by her labour, is solely the husband's. "In- 
debitatus assumpsit," was brought by husband 
and wife, in which they declared that the de- 
fendant was indebted to them for perriwig- 
maker^s work done by the wife, ad damnum 
ipsorum ;" and on demurrer judgment was 

•Wyndham, I Eq. Ca. Abr. 68. Walter v. Saunders, 4 
Br. Ch. Rep. 326. Pope v! Crashaw, 2 Atk. 417. 207* 
III these cases of particular assignments, a distinction has 
between a triASt term and chose in action of the wife. 
Cox^s note in 1 P. Wms. 459. and it seems that a trust 
term may perhaps be exempt from the wife's equity, be- 
cause it may be taken at law under a Fi. Fa. 4 Ves. 19. 
*528. 2 Vern. 270.' 

(o) 2 Ves. 561. and his eifccutors are not accountable 
for interest, though assets are liable for principal sums 
received by him under his wife's permission, wb^e her 
separate personal estate was vested in trustees, 2 P. W. 
82v Powell V. Hankey. 

(p) 3 Atk. 21. 4 Ves. 15. 11 Ves. 12. Wright V. 
Morley. 

(q) Pr. Chan. 414. Squire v. Dean, 4 Br. Ch. Rep. 
320. 
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given against the plaintiff :(r) for this being 
a general ^^ indebitatus assumpsit'' implied by 
law, the law will not imply any promise made 
to the wife, for she is as servant to the bus-. 
bsuid, who is at all the charges in furnishing 
hair, ^c ; and therefore the law implies that 
the promise was made to him only, and that 
he alone ought to have sued. But if a special 
assumpsit had been brought by both, on an 
an express promise to the wife, it had been 
good.(5) 

{f) Salk. 114. pL % Carth. 251. 4 Mod. 156. Buck- 
ley and ux. v.. Collier. # 
{s) Cro. Eliz, 61. 96. Cro. Car. 439. 
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CHAP. Ill- 

i. How far Adts (f the Husband in respect of 
his Jfife^i Freehold are binding on htr. t. 
What Ms of Wife are binding, b. What 
voidable. 4. What void. 5. What Acts 
and Agreements before Marri(j^e are revok- 
ed and avoided by the Marriage. 6. Of 
Evidence in Cases of Coverture. 

At common law, any alienation made hy tl)e 
husband of hk wife's la^^, ^ether by fe0^- 
ment, fine, ori^porery, was a discoiitiijujincp, 
by which, after his death, she was ois^bled 
from entering, and was put to her ^^qU\ in 
vita" to reinstate herself. But the sud^ H. 8. 
c. 88. it is provided, that no fine levied by the 
husband alone (or feoffment, or other act,) 
of lands being the freehold and inlieritance of 
the wife, shall in anywise be, or make a dis- 
continuance, or be otherwise prejudicial to 
her or her heirs ; but that the wife and her 
heirs shall and may lawfully enter into the 
said lands, according to their rights and titles 
therein : and the statute extends to lands 
w^ieli tbehusbiuid has jointly with his wife,(a) 
or with her, and to the heirs of tl^eii' bodies.(ft) 

(a) do. Lit. 326. 2 Inst. 681. 8 Rep, 72. 

(W 2 Inst. 681. 9Rep. 138. " CrOi Car. 477. And 
the wife, if entitled to reversion or remainder in tail ex^ 
pectant on an estate tail in the husband, may enter after 
bis feoffment or fine, but not ^fler bis recovery; Co. Lit, 
339. a* 8 Rep. 72rb. Touchst. 46, 
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So that such fine, feoffment, 5^. is binding 
on the wife, only during the coverture(c) 
However, if the husband and wife are jointly 
seized in taQ,and the husband alone makes a 
feoffment, t^c. and his wife dies before him, 
the issue shall not enter during the life of 
the husband ;(^) nor, if the husband was 
seized in right of his wife, and had is« 
sue.(e) And if the wife ne^ect to enter with- 
in five years after the death of her husband, 
and the fine was with, proclamation, her entry 
is taken away, and her right for ever extin- 
ii8hed(/) 80, if she herself levy a fine 
ktpre entry, her entry, is barred. (^) 
rAnd if the wife die without an heir, irfter a 

(<i^ Gov* Dig. Bar* and Fern. K« A feojPfmeDt by 
huAatid ami wife h a discontinuance for though the 
nife lotos,, k is the act of the husband alone, Co* Lit* S36* 
4uit a rccoveiy by the husband is void, see F. N. B. 468« 
3 In^l. 843* P]owd««67» Booth, 185. A parcener may, 
after, hei; hu^baDd's death, avoid by entry, uoe^qual parti- 
ti^jAiioade by he^ husband and herself* Lit Sec* 356* 

(^ Co* Lit* 326* Hob* 361* If there be a divorce a 
vinculo patrimonii after the discontinuance, the wife ma^ 
ttoter immediately. 8 Rep. 73* a. Grenely's case« 

^e) Co* Lit. 326. 

(/) Ibid* Dy* 73* 162* Plow* 373. 8 Rep. 73* Where 
the wife refuses to levy a iSnc, equity will not enforce the 
husband^s covenant that she shall levy it, but order the 
purchase-money to be refunded with costs* i^Vin* Abr* 
303* pi*. 4* Ooutram v* Round, 8 Yes* 515* See Lord 
Chancellor's argument* But see, 3 P* W. 1 89* Hall v. 
Hardy* 

ig) 3 Roll* R9P* 81 1* Cro. Car. 330. 
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discontinuance by her husband, entry is not 
given to the lord by escheat.(A) 

By the statute 8a H. 8. c. 88. the wife 
must be made party to any lease by a husband 
of the inheritance of his wife ; such lease 
must be by indenture, in the name of the 
husband and wife, and sealed by the vnfe ; 
the rent reserved to husbanc) and wife, and 
the heirs of the wife according to her estate 
in the same — and roust be the most accus- 
tomable rent paid for the same lands with- 
in twenty years next before thelease— the 
lease not to exceed twenty-one years, or 
three lives, from the day of making ; nor 
to commence till the expiration, or within 
one year thereof, of any former lease of the 
same land. Nor is the lease to be granted 
without impeachment of waste. The statute 
does not extend to a grant of any reversion ; 
nor to leases of land not most commonly let- 
ten for twenty years next before such lease. 

It was always held necessary, as well be- 
fore as since the statute of ss H. 8. c. 88., 
that a lease by husband and wife should be 
by deed / for if it be not the lease is void, and 
cannot be affirmed by acceptance of rent by 
the wile after the husband's decease ; and the 
reason is, because her assent is necessary at 

{h) Hob* 361. Copyhold lands are not within the 
letter or equity of the statute, because the husband calinot 
discontinue the wife's estate by surrender ; for nothing 
passes by the surrender but what the surrenderer may 
lawfully part with. Gilb. Ten, 177.189. Moor, 696* 
I Roll. Abr. 632. pi. 25. 4 Rep. 23. 
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the coiDmencement of the lease, wd that can 
only be given by deed.(i) Still however, if 
the lessee or any other plead ^ demise by hus- 
band and wife, it is not necessary to plead it, 
to be: by deed.(A:) And a lease by husband 
and wife of the wife's lands, ncit pursuant to 
the statute, is a good lease during the cover-* 
ture, and may be pleaded as their lease,(/) 
though it be without any reservation of rent; 
for the lea^se is not void, because the wife^ 
after her husband's death, may affirm it by an 
action of waste, or accepting fealty ,(w) and 
where rent is reserved, by acceptance of 
reftt ;(//) or disagree and avoid it by an eject- 
ment or action of trespass,(o) If she accepts 
reii^ after the husband's death, she is liable to 
the coveiiants in the lease : and if a lease be 
made to a husband ¥tnd wife by indenture, and 
she agrees after the husband's death, ^le is 
liable to all the covenants contauied in the 
lease, except such collateral covenants, (as 
the paymeut of a sum in gross, ^c ) which 
charge the (M^rson and not theland.(/i) If the^ 
husband alone makes a lease for life of his 
wife's land, it seems to be only voidable, and 
that the wife must enter after his death to 

(t)Dy. 91.b. 

(k) 2 Rep. 6h b. Wiscot's case. 
(Olbid, 
(m)Hatt. 102. 

(n) 1 Roll. Abr. 349. ¥• pL 2. 7 T. R. 478.. Doe. v. 
Weller. 

(o) 3 Rep. 27. b. 28. a> Cro. Jac. 563. 

(p) Bro. Covenant, 6. Coverture, 1 1. Cro. Jac. 563. 
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*Ti^d it ; but if he alone makes ftn estate fojr 
years, it is absolutely void, and determined 
by his ileath, and therefore eannot be affirmed 
l>y acceptance of rent after, s Wms. Saund. 
tSi. a. The reason of this distinction Ser- 
jeant WiUiatiis lays ^wn, because the lease 
for life commences by livery. However, un- 
less the estiUe for life were granted by feoflt 
ment, it does not commence by a mbre cere- 
monious livery, thw a term for years undbir 
an indenture ; s6 that the reason advkiicedj 
ui^ss applied to a mere parol lease, fails. 
And in a Bacon^s Abridgment, 305, it is said 
to be clearly agreed in att the books^ that if 
the husband ahme makes t lease of his 'teffe% 
lands for years, by indenture, reserviirg rent, 
it is a good lease for the whde term, unless 
the wife by some aet shews a cKssent to It j 
and if she accepts rent which accrueli after the 
husband's death, the lease is thereby become 
aiisolute and unavoidable. However, none of 
the authoritfes cited bear out tJiiB position, and 
the matter is perhaps still ctdubtftiL(9) 

Husband and wife made a lease not pursu- 
ant to the statute, the lessee enters, and the 
husband, before any day of payment, dies ; 
the wife takes a second busbwid^ whoi at the 
day accepts rent and dies : it waa holden that 
the wifQ could not imw avoid th« lease, for by 
her s@eoBd raariiage she transferred her pow- 
er of avoidance to her husband, and his accep- 
tance of the rent binds her.(r) 

' (q) 2 Wms. Saund. 181. a, ^ 

(r) Dy. 159. 1 Roll. Abr. 475. 1 Roll. Rep. 132. Dy 
9r adds a quaere, for Broke disagreed. If there be an ex« 






The kigbemd, sei%e0 of iG<)|^yhoM iMKfe ifi 
rig|}t of hk wife in fee, makes a lestde theredf 
fiw' year^^ not warranted by the^Jtrstbttij wHch 
fe a farfeiMH^ of her estate ; yet this sbaH wk 
(tod the w^ or her heirs after tbti busbahd^ 
death, but that ^ey may ehtdr boA avdid ijbe 
l^ase, aad thereby fmrge the forfeltare ;(^ 
and the div^*^^ seetfis betw^een tins act, wh^ 
is at an md when tito le«»e is ex[^ed, or de- 
feated by *e eiitry of the lord, or the ^fk 
alter (be husband's death, and such aet^ tub 
are a continuing detriment to ttteiftheritahce, 
as wiHTul waste 1^ this httshand, wtiich tertdi; 
p ^ destruetioii of th6 ti^nor ; no of nfofr- 
{^^Kinent of rent, detiiai of snlt, br servicfc ; fok* 
such forfiHtures as thesfe bind &ie ihberftiiire^ 
&f the wife after Ihe iu^hani^s 6ttiik ; hvtt in. 
the other ease the hu^and cam^t fyrMt 
iBore tfian he tan gtiant, wbicfli is tmt ¥br his 
life. 

A womanr ^mrdian in socage inaf lies, unA 
joins wltb^ier hctdlland ia making by ind^htare 
a lease for years of the ward's fends^ yet after 
her husbands, deitth she may «vdd Ifre 
same;(^) f<^^ough the W4irddbip<^4be body 

pr9is 4Bipni3ltidii aumMdHo-'Ae estate ct a woman who mar- 
ries, the laches of the husband to perform the con^idoti 
loses the esU^ lorlivef. t^ik.94eJi. fiofh^I^hes 
flf the I^uribatDdtD^perform a condtfioR inlaw wfrich re<;|iiires^ 
akm«--ias where « woman ba» the office ef<#apk#, tbd. Co* - 

Lit. ^^ • .;.;.... 

(0 2 Roll. Rep. 344. 36 J. 372. Cro. Car. 7» Cro. EL 
iv9* ^tCep.'Sy. « 

(0 Plow. 293. Co. Lit. U\\ 1 Roll. Ate. 345. 

SO 
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and Imd Ln in this case but a diattel, y^t the. 
wife being possessed of it fqr. the benefit of 
the infant, the husband^s disposition shall not 
bind her after his death, but t^at she may 
avoid in njght of the in&nt, whose guardian 
ahe still continues to be ; and her own Join- 
ii^(i) in the lease was not ntatfsrial, beeause 
she was then under coverture. 

s. It has long been settled that a married 
woman may execute a power, whether ap^ 
pendant, in gross, or simply coliateral.(M) 
Thus, if a married woman is tenant for life^ 
with a power of leasing in possessioQ, she caiu 
Bot raise ^ moi:tg^ge term for itjsiancey with* 
out a fine or recovery; tot. by the mere 
execution of h^r. power she may cremate a lease^ 
which will at least in part,, aiul may perbapn 
wholly, take effect out of her jinterest. 

It is not roateriali whethep the oower 19 
given to an unmarried woman who afterwards 
marries,(ap) or to a marked woman whq after* 
wards takes another husband |(jy) bi^t a power 
given expressly to ^ woman being sok^ can^ 
not be executed di^ring cover|ure,(z) though 

(if) Harris v. Graham, 1 Roll. Abr. 329. pi. IS. 1 P« 
WiBS. 149. Travel v. Traveled iA«7U% 2 Ves. IBU, 
cited. 

(op) Finch., 346., Gibbena v* Uouham . 

(y)2Com. 494. Bayleyv. WarbertOA, 1 Vea. 1*7^ 
BiH'neU v« Maoiw , -». ^ 

(z) 1 Ch* Ca. 1 7. Ijx6 Antrim ▼. Duke of Buckiag^r 
barn* 
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AMEEICAH CASES. 

(1) Vid^ Byrne and wife v. Hoeson, 5 Johns. Rep. 6f . 
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it is dearly settled that a feme covert may 
execute a power given her whilst sole. And 
the heir-at-law of a woman is bound in equi- 
ty by a mere agreement entered into before 
marriage, between her and her husband, that 
she might dispose of her estate during covers 
ture-(a) But where the agreement is, that* 
the wife may dispose of the estate by will, a* 
will made before mai^riage,(i) though subse- 
quent to the agreement, will tft revoked by 
the marriage.(^) 

If the wife join the husband in a fine to con- 
vey her own inheritance, it ought to be re- 
ceived, if, upon her examinatibn, it appears 
tbbe voluntary and free from constraint ; and 
if she be of full age, the fine shall bind her as 
If she had been sole. C^) 

But the books which say that a fine shall 
not bind a woman under coverture, unless 
she be examined, must not be cortstrued as if 
it were In her power to reverse the fine for 
want of her examination; they are to be un- 
derstood in tills sense, that the judge ought 

(a) AmbL 468. Wright v. Englefield, 565. Rippon V. 
Dawding. 

(6) 4 Br. C. a Hods. dem. v. Loyd, 2 T. R. ;e97. 
Doe V. Staple. 

(c) 18 E. 4. 12. 1 Roll. Abr. 347. 2 iKoIL Abr. 20. 2 
Inst. 515. 

AXERICM CASB8. 

(1) In Masssachusetts a marriage Vitfaout issue is wt^ 
as to the wife, a revocation of a will made before matriage* , 
Church v« Crocker. 3 Blass. Rep. 2U 
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wAto^ve^mv^^ ftiewi^i€iiit6XAinfauBg4ier.(d) 
^QweTcr the c^miaatioa of «t feme caveit 
\B not a) way» oecesaaiTr in levying j^nts, beii. 
cause tbaVbaiiig provided^ that she may not 
Ht the instime of lier husband nw|^e any tint 
wftry dbiwaition of hef {HToperty, it foth>w[^ 
that when liuaband and wife tal^a an ^ estate 
ify t^e fine and part with nothing, the feme 
nee4 not he examine : bmt where she is to 
i^vf^y or pass any estate or interest, either 
by herself, or jointly with her husband, there 
9^e Miught to be examined ; therefore if A« 
levies a ^ne '^ come ceo'^ to baron and feme, 
9Aid they render to the conusor, the feme shall 
^examined: so it is where she takes an 
estate by the fine, rendering rent(^) 

If a man makes a jointure ofi his wife, 
fither before or after marriage, and they both 
j^in in a fine, she is bound thereby ;(/) and 
iif the jointure was made before marriage, she 
is jarred to claim dower in any other lands 
of tbe hus^band^s. But if the jointure was 
ipna(}e during coverture^ she may claim dower 
rathe other lands.(l) 

(d) 2 Inst. 515. 

(e) 3 Inst. 515. 3 RoIL Abr^^ I?. 
(/) Co. Lit. 26. Dy. 358. 
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(1) A Wife may bar herself of dower in her husband^B 
lands by Mecutiiig a deed with, b^r husband, expressly ; 

relin^isUpg therein f^U claim to dower in the premises i 

sold* Lithgow V. Kavanagh^ 9 Mass. Rep. 16U Catlin 
v^ Ware. 4 Mass. Rep. 218. 
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If b«ron am} feme^ l^y Ime *^ sur «Qiic«siM^ 
gnuit landg to h & for ttd ye^rs, and warrant 
tjs» sifid latid, durifig tb^ aaid term, and the 
baroQ (ttee, and J[. ^. is evicted by one that 
^ath a prior title^ he may thereupon biing 
^y^naiit against the feina, notwithHtanding 
she waa eovert, at the tinier that the iine waa 
Wied^g) 

If ^ $^me GQvert joiQ uiith her husband iti 
kvying 1^ fine to raise a sum of money by wiqf 
of mortgage^ this shall bickd her. (A) And it 
has been holder that a mortgage for years^ 
by husband and wife, of the wij^'s inheritance 
^thont ^ny fii^e levied, may be confirmed by 
drciimstanees, by the wife when disesvert, 
although there be no wiml r^^idelivefy of dw 

deed(i) 
A rseovery, as well «A a fine by husband 

and wife, is tWling«(/r) And a denuse for 

life, or years, of tlie wife^ land made by bus- 

(g) tSaund. 177. t Sid. 466. 1 Mod. 290. 2 Keb. 
634. 70$. Wotton v. Hale* 

(fc) Bac. Abr. Bar. and Fern. 1, Ca* Tmp. Talb. 41. 
Penne v. Peacock* Where tbe iDoney shall jbe paid out 
of the personal estate of the bpsband see 1 Yeci)* %\^ 
Brend v. Brend, post, chap, v, sec. S^ C» \^I^re bus- 
band and wife mortgaged, aodanfwerjedjoio^ly oq »,biU 
to foreclose ; the joint aaawer wa» \fdi Cjcpia) to a fine, 
jind the mortgage good, Mos. 34|^ aodfer^mib. 1^2* 
Ronpe V. Atkinson. ^ 

(0 Cowp. 20U Goodrig^v. Str9i|«i|i ; bit sm ^ P. 
^^Tias. IsarDrjFbtttter ¥* Bw p tboterte w , post, cbap. r. v. 
2. a 

(i) 10 Keg. 13^ » HolL Abv; 3as« 
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band and wife pursuant to the Bn^dfe %% H. 
8. c. «8.(/) is binding ; though the wife be an' 
infant ;(m) for the statute only sojrs, *' if any 
of full age seised in right of his w^;'' 

A wife, we have seen^ may, wil^ot her 
husband, execute a nalced authority, Whether 
given before or after marriage.(;i) So, where 
both interest and authority pass to the wife, if 
the authority be collateral to and do not flovr 
out of the interest ;(o) because then the two 
are as unconnected as if they were vested in 
different persons. And as a feme cov^ may^ 
without her husband, convey lands' inl mere 
execution of an authority or power ; so she 
may in performance of a conditio,' as^ where 
land is vested in her on conditloti to conVey 
to others.(p) It is doubtful, however, wheth^ 
er she can convey lands as trustee, wltlrout 
her husband joining in the conveyance,(9) 

The receipt of money by the feme, will be 
binding on the husband, if if appeans that she 
usually (i) receives and pays fof him.(f) 

(I) Ante, sec. 1. But a joipt denpse is disproved bj 
evidence of a receipt, for rent givea by husband only. 3 
Taunt. 1 80. Parry v. Hlodle. 

(m) 3 Leon. 133. 

(n) Hat^. Co. Lit. 1 } 2. a note CT. 

(0) 3yes..l91. Peacodkv. Monk. 
ip) SirWi Jon. 137. 

(q) O. Lit. 113. a. note 6. 

(r) SPreem. 178. Scfabom v. Blackston. 

AMERlCAlf' CASES. 

(1) Vide Fenner v* Lewis. 10 Johns. Rep. 38. 
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It bfts bi^D f bought that a woman cannot^ 
iti^bottt the Gonsent of her husband, take upon 
hQineif the execution of a will ( i ) However, 
there is no instance of a. prohibition being in 
siKh <»8e granted to restrain the proceedings 
in^the spirkual court; but she cannot, without 
bar husband joining, release the testator's 
debts, for that might go tp charge the husband. 
The bwfcband may dbtain probate for his wife, 
wil^ottt her consent; but she will not in sudi 
ewe be liable to a deTastayit.(9) 

B, WA if hpah^od »Qd wife levy a fine, and 
the ^fe is wi^iBAge, they may join on a writ 
of error to reverse it during the minority oC 
the wtfe> not by any privilege of coverture^ 
bi^trbeoause tlie. act )v<^ voidable by reason o^ 
ijB6i»cy.(|) • . 

Andlf a feme opvert levies a fine of her 
own inherilanoe without her husband, though 
this fiiiall bjUid her and her hdrs, because they 
are estopped to claim any thing in the land, 
and canned be admitted to say she was covert 
against the record ; yet may the husband en- 
ter and avoid it, either to restore him to the 
freehold he held "jure uxoris," or after her 
death to restore himself to his tenancy by the 

(s) Fonbl. Eq. f . 93. 

(0 F. N. B. 31. 1 Leon. 15. S Lev. 36. 

AMERICAIf CASKS 

(1) Where zftmtaoh who is appointed sole executrijcoc 
administratrix marries^ the husband becone jokied in s^^h 
trust with her. Barber and ux. v.. Bush. 7 Mass. Rep. 
516. - ' ^. • , . . / 



»«» Law ^ [0^p.m» 

mrtmy ; befsaiiBe noactqfaleme co¥^f»io 
transfer the interest which Uie intermarriage^ 
hath vested in the husband iia] and if the h,u9«. 
band avoids it during the coverture, thie |pf(p 
or her heirs shall never alter be boui^ h^ it^ 
If a fcnae covert, as sote, levies a 6n£ eitiBC^ 
|itor3r, and executloii is sued against tlic> tm^ 
band and wifej he may stop tb§ eit;;ej[:i»ti<^, 
beciutse no act of her'a caa pr^lnulice Ihipj 
m^ if in this case ^le husband iBaki^ 4<i4tvf^ 
and she is received,. shf may, for ithe beapfit 
of her husband, distiirb the execution of her 

(«) Bro. Fine*, Us. Oo. Lit. 46. t Rep. «. iO ft*p. 4S. 
Hobv 225. W^bere t^ husband t»v«nantdl fihat his wH«, 
♦ten a raber, should, when die camedf ag^ \wj k fine 
wAieh she afbrwards consented 19 4o, b« file JM^banil 
was absent ; she was only allowed to acknowledge It «♦ de 
bene 6896," 2 BL Rep. itos. MettaiAcase. ^nd Where 
a woman lived separate from her ItHsband, litider article*, 
1^ which it was agreed, that she sfaooU eigoy to her <nKB 
u»e such estates as should eome to her Ooring covertOB€» 
and thai ihe husband " wolrid join ta mifch uses asalv 
should appoint," the court «f C. P. teld she mjght surren- 
der .cQpyhold8,.«»iM»<W husband jomi)^, »ad without 4 
«peaal custom for that purpose, ! H. B. 834. Canptapv, 
CoUinson. 



AMERICAN CAS«S. «» 

(2) At coDKBon law the deed of a mMriAd mama* is 
not merely voidable, butKoid and she may^dead^eneKdly 
won est factum. Fowler v. Shearer. 7 Mass. Rep. 14. 

Bwt as to4fae««s«s where she may bmdherself by dteed, 
Y't^e JaciBon v.Medu Ejris. Church. 17 Jobos^ Rep. 
648. O^ood V. Breed. 12 Mass. Rep. 525. Colcora 
y. Swan. 7 Mass. Rep. 291. 



Sect. 3.] Cavertute. !B88 

i!i wa fine ; but aflef the death of her husband 
she cannot avoid it.^^) An entry of the bus- 
band iflfo part of the land whereof the wife 
done levied a fine, will avoid tlie whole 
feie.(^)(t) 

A torgaiin and sale by husband and wife, of 
file v^ife^s lands, by deed indented and enrbUed,. 
is V'ordable by the wife ; for a wife cannot be 
examined by any court, without writf and 
<ftiere is no writ allowed in this case ;(z) and 
nfr act is binditig on her, in whidi she has 
joined her husband, without such examina^ 

A feme advert is capable of purchasing ;(ft) 
Ici^ jBifieh an act not being necessai^y disad* 
vantageoHS to the husband, he is supposed to 
aatedt t^it^ aer b^g for Hs advantage; but 

l^r) Bro. Tit. Fiuc, 79. * 

is) I Free;n. 396. Mayo v. Cdmbes* 

(?) 2 Inst. 673. 

(a) 2 Atk. 180. Grosvenor v* Lane^ wfaere a woman 
joined her husband in assigning a kgacy in trust for heif , 
daQghter; t^\it was held entitled to it aftfer her bosband'S 
death ; 2 Ves. jun. .673. Wright v. Butier, where she 
jbined her husband in assigning a bequest of her oWn to 
hinj. 

C6) Co. Lit. 3. And a bond to her singly is good, Bra 
Obligatioir, pK 3fi. 
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AMERICAN qASES. 



0) Vide ptidley V, Stunner, 5 Ms^s^. R^4S1. Colcord 
et al V. Swan et ux. 7 Mass. Rep. 2*1 • Lilhgow v. 
Kavenagh, 9 J^$s. Kep. VGU , GatJift-Vp Ware, fMaiS 
Re^. 218. • ' 

31 
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be may disagree and avoid tfie purdiase, and 
if he pleases bring trover for tlie recovery of 
the purchase.itioney.(c) However, if he nei- 
ther agrees nor disagrees, the porcliase is 
good ; for his conduct shall be esteemed a 
tacit consent, since it is to tiirn to his advan- 
tage. Bdt in this case, though the husband 
Should agree to the purchase, yet may the 
wife nfter his death waive it ; for having no 
will of her own at the time of the purchase,(i) 
she is not indispensably bound by the con- 
tract ; therefore if she does not, when under 
her own management dud will, by tome act 
express her agreement to such purehs^e, her 
heirs shall huve the privilege t)f dqmrting 
from it, 

4. A feme covett, in consequence of the 
sole authority vested in her husband, having 
no power to make a contract,(S) hercontraets 

(c) t Ld. Rayuu Garbrand.v* Allan. The like remedj 
for money lost by the fcaie. at canbi Y Sid. U 3. Rey v. 
Stephens. 

»■ ■ I ■ I ■■■ ■ I , I ■■ ■... .I B . C l ( « >. 

AMERICAN CASES. 

(1) A deed executed by a feme covert is BOt bindiag 
upon her untill acknowledged, and her subsequent ac- 
knowledgement does not relate bad( to the time of its ex- 
ecution. Jackson v. Stevens^ 16 Johns. R^p. 110. Vide 
Jackson v« Cary,M6 Johas. Rep. 302. The wife is not 
bound by covenants in a deed w^ichshe has signed with 
her husband. Whitbecfc v« Cook and wife, 15 Johns. 
Rep. 483. ,^ \ 

(2) Vide Edwai^sv. Davis, 16, Johns. Rep. 28 L^ John- 
son V. Parmeley, 17 Johns* Rep* 271. 
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^^CT* 4.3. Coverture. aa^ 

#re aili»Qliti«l^ void ;(/!) mod if she sell or dis- 
{lose of tbe moQey or gciods of her husband, 
vritbout liis coment, the sale is void, and the 
ht)$dl}aDd ]may have trover, j$c^e) E veji if a note 
be n^ade payable to a feme soje or order,(i) 
aod she afterwftrds nwiTy,(/), she papnot dur- 
ing the Qovertiire ifidorse iu(g) without autho- 
rity from her husband: nor (3) where it is 

(i2)R. by all the judges, 1 Sid. 1^0. anjl therefore she 
cannot be sued when a widow, on a protni$sorj note bj 
her during coverture, 1 Str. 94. Lojnd y. Lee, She can do 
no iact to estop herself. Per L4* Kenyon, 7 T» R. 680. 
Ifshebovrow money and it is expi9i4f4 jni neptessaries, 
equity will put the tender in the place of the tradesman, 
(Pr. Jo Cb. 503> If an^is v« L««|) though at law the hus* 
band is not bound, 1 P. Wms. 4$3. S^ C^ 

(e) Com. D^;^ Bar. &; Fdm. Q» . ^ 

(/) Where the mak^r p^nused payment to the indor- 
see, after the note was, due, the husband^s authority for 
the wife^s indcH'sement was presumed, 1 Campb^ 485. 
Quaere, whether the declarfition should state tb^^ indorse- 
ment as made by such authorhy. 

(g) 3 Wijs. $• Conner v. Martin, Or without the 
consent of her husband discharge an obligor from the 
payment of an annuity due to her, on his ^bond, 3 E. R. 

331. Brown v. Benson. 

.. » I ■ ■■ I ■ —■■■II ■ I , , . ■ ■ ■ . ■ II I * 

AFRICAN CAStS. 

(1) Because marriage is a gift to the husband of the 
wife's cfc<w€5 in action. Vide Legg v'.Legg. 7 Mass. Rep. 
99* Whitaker, V. Whitaker. 6 Johns. Rep. II 2. 

(2) A note giren to a feme covert is legally payable to the * 
husbfHidl^ and the property vests absolutely' in him. 
S^t4Nworth V. Noyes and trustee. *^ Mass. Rop. 229^^ 



* - 
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made to her ttfter mtvru^e, evei) as a sole tra« 
der.(A) 

A feme covert is incapable of executing a 
deed ;(d) therefore her bond is absolutely 

(fc) 3 Esp, 26G. In this case the feme payee having 
indorsed, the indo]^see claiming through hor, was not al- 
lowed to recover ag^nst the maker. It has not yet beea 
decided, that the aiecond indorsee of such a note cannot 

recover against th^ second indorser. 

1 — ___^^_^^.^— ^^_^^__ — __ — . — ■ — ^ . . ^ ^^ 

AMERICAN CASES. 

(3) The deed of a married woman is void and she may 
plead none^l/ac^um. Fowler v. Shearer. 7 Mass. Rep. H* 
Lithgow V. Cavenagh. 9 Mass. Rep. 161. Jackson v. 
Hallo way* 7 Johns. Rep. 51. 

Yet there are cases founded on immemorial usage wheret 
the deed of a femt covert is valid and binding on her and 
her heirs. Ibid. Ibid* 

Vide also, Osgood v. Breed. 12 Mass. Rep. 525. 

Vide also. 17 Jo)ins. Rep. 548. 

A deed of conveyance executed by husband and wife 
acknowledged and registered shall pass the wife's lands 
not only as to her husband, but as to her and her heirs. 
Dudley v. Sumner. 5 Mas^rRep, 463. CoTcord v. Swan. 
7 Mass. Rep. 291. And. by usage she may bar herself of 
dower by signing the deed conveyjnjg the land* Ibid. Ibid. 

But this usage has never extended to make her liable 
on the covenants only jji^ they operate by way of eistop* 
pel Ibid Ibid. 

A deed of the wife's land, by t]ie husband and wife, 
who by a certificate endorsed thereon appeared before a 
judge of the Common Pleas and acknowledg^c] the indent 
ture to be their act and deed, and desired tlie same to be 
recorded, she being of full age, and by him examined 
apart, is not sufficient to pass the wile's estate. Watson 
y. Bailey. 1 Binney's Reports* 470. 



veld ;(e) so, her appointment of an attor- 
ney. (^ Indeed, (with the exceptions stated 
in sect s. and 8.) the wife's instrument is so 
completely a nttllity,(i) that ii was held ** in- 
debitatus assumpsit'' would lie against the 
husband for the wages of a servant, although 
the wife had contracted with the servant, by 
deed (/) She can neither make a will,(d) nor 
declare the uses of a surrender, though in 

, {%) 2 Wils. 3* So, her will ; and the probate void also, 
6 T. R. 605. and her promise being void, the executor 
cannot be sued on it though he may have assets, ibid. 

Qt) 9Saand, 213. But if a woman seal a bond in the 
presence of h^r husband, and he stand by and do not 
gainisay it, h sball bind himl Cited per master of the 
Rolls. a» adjudged in the time of H. 8. 2 Freem. 319. 
So if she surrender a copyhold estate in his presence, 1 
Ves. 2*9. Taylor v. Phifflps. A judgment entered oti 
h^t' warrant of attorney must be reversed in error, and 
will not be set aside on motion, though she be in execution 
Under it, 3 B. & P. 128. 220. 

(/) e T. R. 176. White v. Cuyler. 
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AMSRICAlf CASES. 

For other decisions on the validity of the deeds of a 
/erne ccrotrt in Pennsylvania. Vjde Kirk v. Dean. 2 Bin? 
uey's Rep* 341. Mc'Intire r. Ward. 5 Binney, 296. 
Shaller v. Brand. 6 Binney, 435. 

(1) A feme covert cannot bind herself personally by a 
covenant or contract. Johnson v. Parmely. 17 Johns. 
Rep. 271 . Edwards v. Davis. 16 Johns. Rep. 28 1 . 

(2) But a feme covert may with the assent of her hus-* 
band, dispose of money or other chattels by will, because 
Ji&Q aloiaie is interested to question her authority. Osgood 
N. Breed. . 12 Mas& Mass. 32d< 
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T. T!ie :DesL si. i i .h '- 'iwI vsKaoj k Toid and she may 
■i -« -^cctanK. FiVjct t. S&icsftr- 7 Hass. Rep. 14* 
L.:aj3iir tu. Zt^^-ehsS;. f &s&. Rep. 161. Jackson v. 

T:2: 3er5 a!« zxses^ ■ ■ k^i *-. .. .......... -ii 
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Tu& idn. *IVc«l T. SrreiL 13 Mass. Rep. 625. 

.1 J(^i if csffveyiace execs^red by faasband and wife 
.tc^ic<v:fiCLe^i aa»2 rf*x^^3eRfI daD pass the wife^ lands 
SAC iOi^ K xi IKT lasfesESBd. bct as to her and her heirs. 
riideT ^ SmriKr* ^ IbsTRep. 463w Colcord ¥• Swan, 
t Xffi^ Kif- iS?:. And by nsage she may bar herself of 
;»^v««r cry 'gigT^^;^ i^^e deied coaveyis^ the land. 1 bid. Ibid. 

f^ Ui& v&ag^ ^^ aever extended to make her liable 
^a 3!e oiTnairTi'i ca!y ^ dkey ofierate by way of estop* 

j^ Jkee^ «3t t^ wik\ land, by the husband and wife, 
«)id by ^ ccfftiScaie endorsed thereon appeared before ^ 
i^dJke of Uie Ciimmon Pleas and acknowledge] the indent 
»K (d be their act and deed, and desired the same to be 
Kcocdedl, she being of full age, and by bim exaunined 
^jpait, is not sufficient to pass the wiiVs estate. Watson 
^^ ** - Vy. 1 Binney's Reports. 470. 



void ;(i) so, her appointment of an «ttor- 
tiey,(K) Indeed, (with the exceptions stated 
in sect. s. and 8.) the wife's instrument is so 
eomjpletely a niillity,(i) that i^ was held ** in- 
debitatus assumpsit'^ would lie against the 
husband for the wages of a servant, although 
flie wife had contracted with the servant, by 
deed(/) She can neither makefi wni,(a) nor 
declare the uses of a surrender, though in 

, {i) 2 Wils. 3. So, her will ; and the probate void also, 
6 T. R. 605. and her promise being void, the executor 
cannot be sued on it though he may have assets, ibid. 

(/() 2Sacrnd, 213. But if a woman seal a bond in the 
presence of her husband, and he stand by and do not 
gainsay it, k shall bind him. Cited per master of the 
Rolls, as adjudged in the ttmti of H. 8. 2 Freem. 219. 
So if she surrender a copyhold estate in his presence, 1 
VtB. 2*9. Taylor v. PhiHips. A judgment entered oti 
hfei" warrant of attc^ney must be reversed in error, and 
will not be set aside on motion, though she be in executioh 
under it, 3 B. & P. 128, 220. 

(/) e T. R. 176. White v. Cuyler. 
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AMERICAN CASES. 

For other decisions on the validity of the deeds of a 
feme ccroert in Pennsylvania. Vide Kirk v. Dean. 2 Bin*; 
ney's Rep* 341. Mc'Intire r. Ward. 5 Binney, 296. 
Shaller v. Brand. 6 Binney, 435. 

(1) A feme covert cannot bind herself personally by a 
covenant or contract. Johnson v. Parmely. 17 Johns. 
Rep. 271. Edwards v. Davis. 16 Johns. Rep. 281. 

(2) But a feme covert may with the afesent of her hus-* 
band, dispose of money or other chattels by will, because 
)|Q aloiaie is interest^ to question her authority. Osgood 
y. Breed. . 1 2 Mask Mass. 32d< 
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e ifsl ifi aniE!rH»£ viceli s void aad she may 
•t ^ritsfc. Trnrjs-T. Sieircr- 73llass. Rep. H* 



" -^c -^ '*- r^^'-rr-iCT- ^ lEi^ Sjp. 161. Jackson v. 

ije ieM if x ^in« aart i -nif JlIk! buirfiag on her and 

TTiie :usa'* 'j£5:nc«r t. 5br*i 12 3iass. Rep. 525. 

1 ie*x if ^jr»^irim:e ex^ciced bj husband and wife 
.ic^:cv¥ eii??£ JDi£ r^'r.s?2rgd ^si!I pass the wife^ lands 
3CV 011*^ :k^ xr iirr lub^iootL bus 35 lo her and her heirs. 
C^uule-f Ti* Sunmsr* 1 K^s&Rfcw rti53w Colcoid v. Swan* 
T XiiSs*. S^** ^^» A3C bjr sso^ sbensay bar herself of 
iu>%tir ^ T >;^jii^ Jaf iif ^ ccaveTisg the land* Ibid* Ibid* 

^ixj: :i2ii> £^;£^ a*i:> sever extecxkd to make her liable 
,w iw c^w^oiia^ cclj ^ iej operate by way of estop* 
p»i. I::i!£ iruki* 

J^ 3^^i ^^ :2!e wkV:» Liijdi by the husband and wife, 
wt^ br ;> cer:i5c^;e endorsed thercoii appeared before a 
^Xiki^ ^^ :V GwiiDOQ Pieas and acknowledge] Xbfi indent 
rJJT^ N> b< tdtir act and deed, and desired the sape to be 
ftcocxied, she bco^g of full age, and by bim examined 
^nurt, is noC scdkient to pass the wile's estate* Watson 
-* •^Uey. 1 Binney's Reports* 470. 
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void ;(f ) so, her appointment of an «ttor- 
tiey.(*) Indeed, (with the exceptions stated 
in sect. s. and S.) the wife's instrument is so 
completely a nullity,(i) that it was held '* in- 
debitatus assumpsit" would lie against the 
husband for the wages of a servant, although 
the wife had contracted with the servant, by 
deed>(/) She can neither make fi wni,{:&) nor 
declare the uses of a surrender, though in 

/ {%) 2 Wils. 3. So, her will ; and the probate void also, 
6 T. R. 605. and her promise being void, the executor 
cannot be sued on it though he may have assets, ibid. 

(k) 9Saand, ^13. But if a woman seal a bond in the 
presence of her husband, and he stand by and do not 
gainsay it, it shall bind himl Cited per master of the 
RoHs. as adjudged in the timt*. of H. 8. 2 Freem. SI 9. 
S6 if she surrender a copyhold estate in his presence, 1 
Ve&. 2 J9. Taylor v. Phiffips. A judgment entered oti 
• hbt warrant of attc^ney must be reversed in error, and 
will not be set aside on motion, though she be in execution 
Under it, 3 B. & P. 1S8. S20. 

(0 e T. R. 176. White v. Cuyler. 
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For other decisions on the validity of the deeds of a 
/erne coroert in Pennsylvar>ia« Vide Kirk v. Dean. 2 Bio? 
ney's Rep. 341. Mc'Intire r. Ward. 5 Binney, 296* 
Shaller v. Brand. 6 Binney, 435. 

(1) A feme covert cannot bind herself person jilly by a 
covenant or contract. Johnson v. Parmely. 17 Johns. 
Rep. 271 . Edwards v. Davis. 16 Johns. Rep. 28 1 . 

(2) But a feme covert may with the assent of her hus-' 
band, dispose of money or other chattels by will, because 
^ alone is interested to question her authority. Osgood 
¥. Breed. ' 1 2 Mass» Mass. 525.. 
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made to her after mami^ge, eyei) as a sole tra* 
der.(A) 

A feme covert is incapable of executi»§ a 
deed ;(d) theiefore her bond is absolutely 

(A) 3 Esp. 26C. In this case the feme payee having 
indorsed, the indoi^see claiming through hrr, was not al- 
lowed to' recover against the maker. It has not yet beea 
decided, that the siecond indorsee of such a note cannot 
recover against th^ second indorser. 

.>. - ■■■! . ■■ .1 II. .. , .1 . .1 ■■■ . Ill . , I I I, I I I . - 

AMERICAN CASEd* '> 

(3) The deed of a married woman is void and she may 
plead nan c*</ac^wm. Powler v. Shearer. 7 Mass. Rep. H» 
Lithgow V. Cavenagh. 9 Mass. Rep. 161. Jackson v. 
Hallo way. 7 Johns. Rep. 81. 

Yet there are cases founded on immemorial usage where; 
the deed of a feme covert is valid and binding on her and 
ber heirs. Ibid. Ibid* 

Vide also, Osgood v* Breed. 12 Mass. Rep. 525. 

Vide also. 17 Jo)ins. Rep. 548. 

A deed of conveyance executed by husband and wife 
acknowledged and registered shall pass the wife^s lands 
not only as to her husband, but as to her and her heirs. 
Dudley v. Sumner. 5 Mass^Rep* 463. Colcbrd v. Swan. 
7 Mass. Rep. 291. And by usage she may bar herself of 
dower by signing the deed conveying the land* Ibid. Ibid. 

But this usage has never extended to make her liable 
on the covenants only as they operate by way of estop* 
peL Ibid Ibid* 

A deed qf the wife's land, by t^e I)usband and wifte, 
who by a certificate endorsed thereon appeared before H 
judge of the Common Pleas and acknowledg^(] the ioden? 
ture to be their act and deed, and desired the same to be 
recorded, she being of full age, and by him examined 
apart, is not sufficient to pass the wife's estate. Watson 
y. Bailey. 1 Binney's Reports* 470. 
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Tdd ;(f) so, her appointment of an tvttor- 
liey.(^ Indeed, (with the exceptions stated 
in seet. 2. and 8.) the vrife's instrunnent is so 
completely a nullity,(i) that ii was held "in- 
debitatus assumpsit'' would lie against the 
husband for the wages of a servant, although 
the wife had contracted with the servant, by 
deed (/) She can neither make ^ will,(a) nor 
declare the uses of a surrender, though in 

, (i) 2 Wils, 3. So, her will ; and the probate void also, 
6 T. R. 605. and her promise being void, the executor 
cannot be sued on it though he may have assets, ibid. 

(ft) SSaond, S13. But if a woman seal a bond in the 
presence of her husband, and he stand by and do not 
gainisay it, k sball bind himl Cited per master of the 
Roils. a» adjudged in the time of H. 8. 2 Freem. 318. 
S6 if she surrender a copyhold estate in his presence, 1 
V<8fe. 2f9. Taylor v. Phiffips. A judgment entered oft 
h^l* warrant of attorney must be reversed in error, and 
will not be set aside on motion, though she be in execution 
under it, 3 B. & P. 1 28, 220. 

(/) e T. R. 176. White v. Cuyler. 
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For Other decisions on the validity of the deeds of a 
ftim covert in Pennsylvania. Vjde Kirk Vt Dean. 2 Bin? 
wy'^s Rep» 341. Mc^ntire r. Ward. 5 Binney, 296. 
Sballer v. Brand. 6 Binney, 435. 

(1) A feme covert cannot bind herself personally by a 
covenant or contract. Johnson v. Parmely. 17 Johns. 
Rep. 271. Edwards v. Davis. 16 Johns. Rep. 281. 

(2) But a feme covert may with the assent of her bus** 
band, dispose of money or other chattels by will, because 
)|Q alone is interested to question her authority. Osgood 
V. Breed. . 1 2 Ma8& Mas$. $25< 
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made to her after mamiB^, eTei) as a sole tra* 
der.(A) 

A feme covert is iecapable of executing a 
deed ;(d) therefore her bond 19 absolutely 

(A) 3 Esp. 26C. In this case the feme payee having 
indorsed, the indoi^see claiming through hrr, was not al- 
lowed to' recover ag^nst the maker. It has not yet beei^ 
decided, that the siecond indorsee of such a note cannot 
recover against th^, second indorser* 

AMERICAN CASES* "> 

(3) The deed of a married woman is void and she may 
plead nan cW/oc^wm. Powler v. Shearer. 7 Mass. Rep. H» 
Liithgow V. Cavenagh. 9 Mass. Rep. 161. Jackson v. 
* Hallo way? 7 Johns. Rep. 81. 

Yet there are cases founded on immemorial usage where^ 
the deed of a feme covert is valid and binding on her and 
ber heirs. Ibid. Ibid* 

Vide also, Osgood v. Breed. 12 Mass. Rep. 525. 

Vide also. 1 7 Jo)ins. Rep. 548. 

A deed of conveyance executed by husband and wife 
acknowledged anil registered shall pass the wife's Idnd& 
not only as to her husband, but as to her and her heirs. 
Dudley v. Sumner. 5 Mass.* Rep, 463. Cplcbrd v. Swan. 
7 Mass. Rep. 291. And. by usage she may bar herself of 
dower by signing the deed conveying the land* Ibid. Ibid. 

But this usage has never extended to make her liable 
on the covenants only i^ they operate by way oif e^top* 
pel* Ibid Ibid* 

A deed qf the wife's land, by t^e husband and wile, 
who by a certificate endorsed thereon appeared before a 
jqdge of the Common Pleas and acknowledg^cj the inden? 
ture to be their act and deed, and desired the same to be 
recorded, she being of full age, and by hini ex^uniued 
apart, is not sufficient to pass the wiiVs estate. Watson 
y. Bailey. 1 Binney's Reports* 470. 



iKficT. 4, Coverture. • j&37 

Tdd ;(i) so, hw appointment of aii «ttor. 
liey.(^ Indeed, (with the exceptions stated 
in sect. 2. and 8.) the vrife's instrument is so 
completely a nullity,(i) that ii was held "in- 
debitatus assumpsit'' would lie against the 
husband for the wages of a servant, although 
the wife had contracted with the servant, by 
deed (/) She can neither make ft will,{a) nor 
declare the uses of a surrender, though in 

, {%) 2 Wils. 3. So, her will ; and the probate void also, 
6 T. R* 605, and her promise being void, the executor 
cannot be sued on it though he may have assets, ibid* 

(ft) ^Saund, SI 3. But if a woman seal a bond in the 
presence of her husband, and he stand by and do not 
gainsay it, it sball bind him. Cited per master of the 
RoUs. a» adjudged in the time of H. 8. 2 Freem. 218. 
S6 if she surrender a copyhold estate in his preftenee, 1 
Yt$* 229. Taylor v. Phiffips. A judgment entered oft 
hfel* warrant of attorney must be reversed in error, and 
win not be set aside on motion, though she be in execution 
Und^r it, 3 B. & P. 128, 220. 

(/) e T. R. 176. White v. Cuyler. 
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For other decisions on the validity of the deeds of a 
feme coroert in Pennsylvania* Vide Kirk v. Dean. 2 Bin- 
ney's Rep* 341. Mc'Intire r. Ward. 5 Binney, 296. 
Shaller v. Brand. 6 Binney, 435. 

(1) A feme covert cannot bind herself personally by a 
covenant or contract. Johnson v. Parmely. 17 Johns. 
Rep. 271. Edwards v. Davis. 16 Johns. Rep. 281. 

(2) But a feme covert may with the afeseiU of her hus-' 
band, dispose of money or Other chattels by will, becau^ 
)iQ alone is interested to question her authority. Osgood 
y. Breed. . 12 Mas& Mas$. ^2^< 
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made to her after mwtmjgi^ eyei) as a sole tva* 
der.(A) 

A feme covert is incapable of executing^ a 
deed ;(d) thece&irQ her bond h absolutely 

(A) 3 Esp. 26G. In this case the feme payee having 
indorsed, the indoi^see claiming through her, was not al- 
lowed to* recover agkitist the maker. It has not yet beea 
decided, that the siecond indorsee of such a note cannot 

reqoyer against th^jfecond indorser* 

» ' ■» I ■ 11 II ■■ - I II ■ ■ I ■■ .1 ■ .1 I.. .1. , I.I. 1 1 ' 
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(3) The deed of a married woman is void and she may 
"plead nan c*</ac^wm. Powler v. Shearer. 7Mass. Rep. H» 
' Liithgow v. Caf venagh. 9 Mass. Rep. 161. Jackson v» 
Hallo wayf 7 Johns, Rep. 81. 

Yet there are cases founded on immemorial usage wheret- 
the deed of a feint covert is valid and binding on her ancl 
ber heirs. Ibid. Ibid. 

Vide also, Osgood v. Breed. 12 Mass. Rep. 525. 

Vide also. 1 7 Jo)ins. Rep. 548. 

A deed of conveyaiice executed by husband and wife 
acknowledged and registered shall pass the wife^s lands 
not only as to her husband, but as to her and her heirs. 
Dudley v. Sumner. 5 Mas^^Rep, 463. Cofcord v. Swan, 
7 Mass. Rep. 291. And. by usage she may bar herself of 
dower by signing the deed conveying the land. Ibid. Ibid* 

But this usage has never extended tp make her liable 
on the covenants only j^ they operate by way of e^top* 
pieL Jbid Ibid. 

A deed pf the wife's )and, by tjie husband and wife, 
who l^y a certificate endorsed thereon appeared before a 
jqdge of the Common Pleas and acknowledgiQc] the iodenr 
ture to be their act and deed, and desirecl tiie same to be 
recorded, she being of full age, and. by him exaunined 
apart, is not sufficient to pass the wife's estate. Watson 
y. Bailey. 1 Binney's Reports. 470. 



Tdd ;(f) so, her appointment of aii ttttor- 
tiey.(^ Indeed, (with the exceptions stated 
in sect s. and 8.) the vrife^s instrument is so 
completely a nttl]ity,(i) that it was held ^^ in- 
debitatus assumpsit'' would lie against the 
husband for the wages of a servant, although 
the wife had contracted with the servant, by 
deed (/) She can neither make ^ will,(a) nor 
declare the uses of a surrender, though in 

, ()) 2 Wils. 3. So, her will ; and the probate void also, 
6 T. R* 605. and her promise being void, the executor 
cannot be sued on it though he may have assets, ibid. 

(/() SSaund, S13. But if a woman seal a bond in the 
presence of h^r husband, and he stand by and do not 
gainsay it, k shall bind himl Cited per master of the 
Roils. a» adjudged in the time of H. 8. 2 Freem. 218. 
S6 if she surrender a copyhold estate in his presence, 1 
V«l. 229. Taylor v. Phiffips. A judgment entered oft 
' h^l* warrant of attorney must be reversed in error, and 
will not be set aside on motion, though she be in execution 
Und^r it, 3 B. & P. 128, 220. 

(0 e T. R. 176. White v. Cuyfer. 
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For Other decisions on the validity of the deeds of a 
/eme arotrt in Pennsylvania. Vide Kirk v. Dean. 2 Bio- 
ney> Rep* 341. Mc'Intire r. Ward. 5 Binney, 296. 
Sballer v. Brand. 6 Binney, 435. 

(1) A feme covert cannot bind herself personally by a 
covenant or contract. Johnson v. Parmely. 17 Johns. 
Rep. 271. Edwards v. Davis. 16 Johns. Rep. 281. 

(2) But a feme covert miay with the assent of her hus*' 
band, dispose of money or 04her chattels by will, becausfe 
^ aloine is interested to question her authority. Osgood 
y. Breed. . 12 Mas& Mas$« ^25< 
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made to her after mtirii^, eTei) as a sole tni*. 
der.(A) 

A feme covert is iecapable of executing a 
deed ;(d) theiefore her bond 19 absolutely 

Qi) 3 Esp. 26G. In this case the feme payee having 
indorsed, the indoi^see claiming through hrr, was not al- 
lowed to' recover against the maker. It has not yet beea 
decided, that the siecond indorsee of such a note cannot 
recover against th^ second indorser. 

i r ■ ■ - ■ ■ I. -.. . . — . ■ -■ , . . 
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(3) The deed oTa married woman is void and she may 
plead nan c*</ac^wm. Fowler v. Shearer • 7Mass. Rep. H» 
Liithgow V. Cavenagh. 9 Mass. Rep. 161. Jackson v. 
* Hallo way? 7 Johns. Rep. 81. 

Yet there are cases founded on imniemorial usage wheret 
the deed of a femt covert is valid and binding on her and 
ber heirs. Ibid. Ibid* 

Vide a)sQ) Osgood v. Breed. 12 Mass. Rep. 525. 

Vide also. 17 Jo)ins. Rep. 548. 

A deed of conveyance executed by husband and wife 
acknowledged and registered shall pass the wife^s Idnd& 
not only as to her husband, but as to her and her heir^ 
Dudley v. Sumner. 5 Mass^Rep^ 463. Colcord v. Swan. 
7 Mass. Rep. 291. And. by usage she may bar herself of 
dower by signing the deed conveying the land. Ibid. Ibid. 

But this usage has never extended to make her liable 
on the covenants only s^ they operate by way of e^top* 
peL Ibid Ibid. 

A deed pf the wife^s land, by t^e husband and wife, 
who bjr a certificate endorsed thereon appeared before a 
jiylge of the Common Pleas and acknowledg^c] the indeo: 
ture to be their act and deed, and desired the sapie to be 
recorded, she being of full age, and by hini examined 
apart, is not sufficient to pass the wile's estate. Watson 
y. Bailey. 1 Binney's Reports* 470. 



ftficT. 4, C&verture. • j&87 

T0ld;(i) so, her appointment of an ttttor- 
liey.(^ Indeed, (with the exceptions stated 
in seet s. and 8.) the vrife^s instrument is so 
completely a nullity,(i) that ii was held "in- 
debitatus assumpsit'' would lie against the 
husband for the wages of a servant, although 
the wife had contracted with the servant, by 
deed (/) She can neither make ^ will,(s) nor 
declare the uses of a surrender, thou^ in 

, {%) 2 Wils. 3. So, her will ; and the probate void also, 
6 T* R. 605. and her promise being void, the executor 
cannot be sued on it though he may have assets, ibid. 

(ft) SSaund, S13. But if a woman seal a bond in the 
presence of h^r husband, and he stand by and do not 
gainsay it, it shall bind him*. Cited per master of the 
Roils. a» adjudged in the thnt* of H. 8. 2 Freem. 218. 
S6 if she surrender a copyhold estate in his presence, 1 
Vefe. 229. Taylor v. Phiffips, A judgment entered oft 
h^l* warrant of attorney must be reversed in error, and 
will not be set aside on motion, though she be in execution 
under it, 3 B. fc P. 1 28. 220, 

(0 e T. R. 176. White v. Cdyler. 
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For Other decisions on the validity of the deeds of a 
feme covert in Pennsylvania* Vide Kirk v. Dean. 2 Bin- 
ney's Rep» 341. Mc'Intire r. Ward. 5 Binney, 296. 
Shaller v. Brand. 6 Binney, 435. 

(1) A feme covert cannot bind herself personally by a 
covenant or contract. Johnson v. Parmely. 17 Johns. 
Rep. 271 . Edwards v. Davis. 16 Johns. Rep. 28 1 . 

(2) But a feme covert miay with the assent of her hus-' 
band, dispose of money or 04her chattels by will, becau^ 
)|Q alone is interested to question her authority. Osgood 
V. Breed. . 12 Mas& Mas$. 32&< 
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tbe oase dted^ liiesttrren^r WMiMde^urtng 
widowhood, before a aeoond marriage ; the 
will was made to declare the used of ih^ 
surrender ; and by her husband's i^ree« 
ment(OT) 

5. A warrant of attorney to caiifess a judf« 
ment, given by a feme sole, is revoked bf 
mwriage }(n) but a warrant of attorney $iy#ii 
to confess judgment to a fehie . sole, is not 
countermanded s because for the husband's 
advantage.((>) Ndther is marriage a revoca- 

(m) AmbL 627- Qcorge ex. dem, Thornberry v. . 

Nor can she change the nature of her estate by articles, '3 
Atk. 452* Oldham v* Hughes. By her busbapd's licence 
she may make a will ; but unless it be given to the part^r 
cular will in question, it will not be a complete testamenti 
2 BL Comm* 497* The husband pn^ marriage firequ^nlly 
Covenants to give such license and a wornap may dispo^ 
by will, or do other acts in resfieGt of her separate pro- 
perly, for as to thai she is considered a feme sole in equitjif 
she may also make a will of goods wbjch she has in. aitfrte 
droit. The queen ^ consort too may dispo($e of her chat- 
tels by will, id. 498, may grant and take, sue and be sued, 
without her husband, Co. Lit. 133. b. 

(n) Salk. 117. pl.^9. A commission of' bankruptcy 
cannot be supported against a feme covert, upon acts of 
trading and bankruptcy before marriage, 2 Br. Ch. Ca«^ 
«6. 

(o) Ibid. 

AMERlCAir CASES. 

She cannot^ however, devise her lands, even with her 
husband^'s assent so as to bar h^r heir. Ibid, 

A will. executed by a feme covert devising r^al estate is 
roid^ Fitch V. Brainerd. 3 Dayl Rep. 163» 



gECT. .»] Coverture. 

i3ion of fli lewe at will granted or accepted by 
a feme sole ; oor can she without the consent 
of her husband determine the lease in either 
€ase.(/?) 

But if a feme sole makes her will, and de<* 
fises hef*^land to J. S. and after marries hiin^ 
Mid then dies, yet J. S. takes nothing by the 
will, because the roarr%e was a revocation of 
it ;(^) for as the law will not allow a woman 
unctercoTerture to make a will, lest she should 
be influenced by her husband in the disposi- 
tion of her estate ; so for the same reason a 
will made by a feme sole is revoked by the 
marriage,(i) lest she should b^ influenced 
by her husband (if it continued after the cov- 
erture) to revoke it or let it stand, as best 
answered bis interest It is in fact so totally 
revoked, that it will not revive in the event of 
her survivingher husband«(r) And where tbe 
intended husband agrees to give his wife pow- 
er of making a will after marriage, and she 
knakes one before^ the marriage will revoke 
it.{8) 

(jp) 5 Rep. 10* Henstead's case, Kelw. 162. Co. Lit. 
55, Cro. Car. 304. 

(^f) 4 Rf p. 60. Forse v. Hembling* Colter v. Layer. 
2 P. Wms. 624. 

(r) 4 Burn's E. L. Mrs. Lewis's case. 

(*) 5 Br. Ch. Rep. 634. Hodsden v. Loyd, 2 T. R. 
184. ProhibitioD lies ta tbe spiritual court if a suit be in- 

AMKMJCAM CASB8. 
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(1) But in Massachusetts this is otherwise provided by 
statute of 1 783, c. 34, ' Church v. Crocker, a Mass. Rep- 
SI. Vide also Osgood v. Breed, 12 M^ss. Rep. 525. 
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A sorreiider of a oofpyfaoU estete hy a feme 
sole to the use ofberwill^ if not renderjed al>«>r 
solutely void^ is at least suspended by a sub- 
sequent marriage ; and in eitlier case its ope- 
riltion is prevented U) - 

If A. on the one part^ and B. and 0. a feme 
sole on the other part, submit themselves to^ 
the award of J* N., and afterwards takes i. & 
to husband, and the arbitrator, before any no^ 
tice of the marriage, makes an award di^ Bu 
and C. shall pay ZOL to A«,*yet tliis shall qo<2 
bind J. S.( 1) and C. his wife, nor B. ; for <lie 
submission, by the marria^ of C is reroked 
as to B also, and this without any notice;<?i) 

Also,equity will set aside the intended wMe^s^ 
contracts, though legaUy exeeiited, wfaenr tbegr 
appear to have beea entered into with^an in^ 
tent t9 deceive and cheat the husbaad, an^ 
are in derogation of the rights of niairiagcf 
as where a widow makes a deed of settlement 

stituted to obtain a genera/ probate of a will made by a 
feme during coverture, though with her husband's assent, 
and though she survived him ; for he could not enable her 
to dispose, during coverture, of property be itiigbt ac- 
quire after death, 5 E* R. 55^. ScamiQell v* Wilkinson*. 
But she may make a will of property wbicb sbeihas in 
autre droit, ibid. 

(0 AmbL 627. George v. --^ • 

(u) 1 Roll Abr. 332. White and Giffard, 
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(1) Asud if a feme jsole xnarriei^ after a 'report made by 
referees in her favour, the. husband mu^tbei^ade a party, 
by scire facias to the judgments 1 1 Johns. Rep. 271. 
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of her cistate, and married a second husband 
who was not privy to such settlement j and it 
appearing to the court, that it was in confi* 
dence of her having such estate that the hus- 
band married her, the court set aside the deed 
as fraiidulentX:!^) So, where the intended 
wife, the day before her marriage, entered 
privately into a recognizance to her brother j 
and it was decreed to be delivered up.(y) 

But where a widow, before her marriage 
with a second husband, assigned over the 
greater part of her estate to trustees in trust 
for children by her former husband, the court 
thought that a widow might provide for her 
- children-(2^) 

And after some doubts on the subject, it 
is now determined, that bond given by intend* 

(«) 2 Chan. Rep. 81. 79. 41. 2 Vern. 17. 2 Freem. 29. 
2 P. Wms. 533. 358. 674. 2 Ves. 264. 
' (t/) 2 Ch. Rep. 41. Lance v. Norman. 2 Br. Ch. Rep, 
. 345. Ponbl. notes on Eq. Tr. 98,99. 

(z) 1 Vern. 408. Hunt v. Matthews, 1 Atk. 265. 
Newstead v. Searles, Cowp. 711. Doe v. Roulledge. A 
widow previous to her marriage with G. conveyed her 
estate to trustees, to pay the rents to such uses as she, 
whether covert or solja, should appoint. She afterwards 
. married 6. ; the deed ^as held valid against B., and a 
deed revoking it, obtained by duress, set aside, 2 Br» Ch» 
Cd. 345. Lady Strathmore v. Bowes, 3 YeS. 28. 

Mr. Fonblanqe observes, that this latter case is not im- 
mediately reconcilable with any of the preceding autbori* 
ties. on ibe same subject; but that this may be attrib^ 
uti^ble to tke peculiarity of the circumstances. 

32 . 
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ed husband, (in consideration of marriage) to 
a feme sole, and conditioned for the payment 
of money to her after her husband^s death, is 
not rf^leased or extinguished by the mar- 
riage, (a) 

6. The general rule of evi(fence in casra 
of coverture, is, that the husband or wife can- 
not be admitted as evidence(i) for against 

(«) 5 T. R. 38,1 • Milborn v* Ewart In equity a wife 
may sue her husband on his bond ; or at least it will there 
be sustained as evidence of an agreement, 2 P. Wms* 243» 
Cahnelv. Buckle. 

■■ ■ . -.. III.. ■ ' ■ I I H I . . ■ ■ . I * P*i« yi , I I „ 
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(1) But the wif(^ has been admitted to prove her Hus- 
band's performance of the articles of a separate agree- 
. ment. Fenner v* Lewis. 10 Johns. Rep. 38. 

And in Connecticut a wife may be a witness for her 
husband in an action of book debt, especially after his 
death. Staunton v. Wilson. • 3 Days. Rep. -37. 

Whether a /erne cootri is a good witness to suf^rt the 
title of 2( grantee from her husband when her right of dow- 
er has not been released. Sweetser v. Meese. 6 Bin- 
ney's Rep. 600. 

A husband cannot be a witness where in conveyance 
of his testimony, his wife may derive a benefit after )us 
death. Lessee of Sugden v. Sugden. 6 Binney, 483. 

Parol declarations of the wife that she executed a con- 
veyance of her estate voluntarily, and that if it were in- 
sufficient she would execute it again are inadmissible to 
supply a defective acknowledgment. I Binney^s Reports, 
470. 

A fimt cooeri who ^d executed a 6^d with her husF- 
band, was held a competent ivitness to prove the deed 
antedated* Jackson v. Bard. 4 Johns. Rep. 330. 



each other 0) and .tbfs rale seems grounded 
as well on the interest of the parties (>emg the 
same, as on the political inconvenience ot 
causing dissentions between husband arnd 
wife. Neither in a civil actioQ, nor in a crkiH 
inal prQsecution,(c) are they permitted to give 
any evidence, which in its future efFecls may 
have the least tendency to Criminate each 
other : and this rule is so inviolable that no 
consent will authorize the breach of it (d) 

But it has been said, the allegiaBoe due to 
the crown is paramount to every private con- 
sideration, and that high treason is an excep* 
tSon to the rule above laid down ;{ey (eyeit 
ibis however has been doubted^) And where 
the husband has committed personal violence 
on the wife, she may, from the necessity of 
the case, be examined as a witness against 
, him.(/) 

(h) 4 T. EL 678. Davies v; Dinwoody, Bal. N. P, 286. 
Nor for anj person whoM jkit^real }» thie same $ as wber« 
two.^re indicted for an assault, the wife of one cannot be 
examined for the ptb^r, 2 Str. 109^. Rex y«» Frederic 
and Stracy. 

(e) 3 T^ IL 36S. The King V. the InhahitaiHs of 
CUvegi^r. Bentley vt Cook, cited* 

(d) Cas, Temp. H^. 9M« Backer v« Sir Woolston 
Dixcc. 

(^ 1 BrownU 47. 2Keb. 4Q3. 1 HaL P. C. SOU 
kawk. P. C. lib. 2. c 46. s, 16. 

(/) 1 State Tn SSiL 269. Hutt. 115. 1 Sir. 6«3? Rex 
▼. Azire. In an action tpo^ between othn parties; ll^ 
wife may be a witness to charge her husband ; as, to 
;Mroye the goods, for which the action is brought, sold on 
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St ^ elear Aat a wonaa who tiever was <f ^ 
ffi&y t^e wife of a mao, thot^hin &et iffarrieit 
to him, may be a witties&against him ; as in as 
indic^meiit for b^my, the first marriage be* 
lipg proved by ofber wibieases, the seccmd wife 
may be ejomiiwd to prove the rqarriage with 
her, for she is not de jure a wife, (5') But a 
woman once legally married, though after- 
wards divorced ^ a vinculo matrimonii,'^ can- 
not be called as a witness to prove any fact 
which happened during coverture.(A) 

On a plea, of coverture, or in giving it in 
evidence on non est factum, ah exammed co« 
py of the i^epstry of the marriage should be 
produced, or the evidence of some person 
present at the marriage, proof of the wife's 
identity, and that her husband was living at 
the time the debt was contracted, in one case, 
where a woman was married in France, lind 

the credit of ber husband; so perhaps in some cases m 
mn action against her husband, though she will not be ad* 
mitted as a witness, yet a confession of hers may be 
brought in evidence to charge him, as concerning an 
agreement about the nursing his child; and though Che 
general disqualification of the wife applies to [Hroceed* 
Ings in equity against husband and Vife, yet it does no( 
apply to suits which they may institute against each others 
3 FonbL £q. Tr. 456. note f. 

(g) Bull; N. P; 367. Hawk. lib. 3. c. 46. s* 16. 1 Hal, 
A . \j» o9S« 

(A) Munroe v* Twisleton, C. P. Sittings at Guildhall afi 
ter Mich. Term, 43 Geo. 3. 
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(l)yidft State V. J. N. B. 1 Tyler's Rep. $6« 



SbCT. 4^] 



Cmetiute. 



flie troiiUw inlliRtcfmntiyreiidei^ 
impossible to procure way witness who was, 
INresent at the maniage. Lord Kenyim held, 
that proof of her having been received at 
wife by her huriimnd's relations h^*e, wag: 
sttffident to support the plea of ooyertttre.(d 

(0 1 Esp. S53>. Leadier v. Barry* 
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U .Of Aotiom ky.i and.agaimi Husband and 
Wife. B. In what Cases she is to beeOJU 
sidengd a Feme Sote^ civUly ; 4. crtmindliy. 



Where they must join. 

!• In real actions for the recovery of the 
wife^s lands ;(a) m actions of waste, for waste 
committed on her land ;(6) in detinue of char- 
ters of her inheritance,(c) the husband and 
wife must join ( i ) 

In actions for the recovery of choses in ac- 
t]on,(d) as a debt due to the wife dum sola, 

(a) 1 Bulstr. 21. 

(6)7H. 4, 15. a. 3H. 6. 53. 

(c) 1 Roll Abr* 347. R. pi. 1. or in trover for a deed 
grantiDg her a rent charge, and granted dum sola, though 
it came to the hands of defendant after coverture, Noy, 
70. for rent due to her before coverture, as tenant in dower, 
1 Roll. Ahr. 348. Qu. If siqce 32 H. 8. c. 37. any differ- 
ence between such rent due before and after marriage ? 

AMERICAN CASES. 

(1) The husband of a feme covert guardian in socage, 
must join with the wife in suits by her. Byrne and wife 
V. Van Hoeson, 5 Johns. Rep. 67. 

Vide Decker v. Levingston, 15 Johns* Rep. 479. 

(2) The non-joinder of the wife in an action brought for 
the recovery of a debt contracted by her dum sola h A 



SiiicT, 1.] €oveiiure. *4y 

tlie safer opifiion seems to be that the hus. 
band and wife must join ;(^) and it seems 
that the husband's executors would gain 
nothing by the husband's suing alone ; for, 
in 3 Atk. %x. ixMd Bardwicke says, jthat 
if i|t^ husband recovers judgment Mid die«, 
the jodgment survives to t|ie mfe, — th^ hus- 
band and wife must join In an actigir/bjrougbt 
for a personal wrong to ^be wife, and tb^ 
declaration ought to conclude '^ to their 4a- 
inage,''(^) and not to the damage of the hus- 
. bai^ i(f) for the dam^^ges wi^ surviiKe to tbe 

(d) Moor, 425. Fenner v. Flasket, 1 Roll. Abr. 347. $. 
pi. 8.' 2 Ves. 676, 7. Garfor* v. Bradley, Buller's N. 
P. 179.. (a debt dae in right of the wife no set off for the 
husband) 3 T. R. 63U Milner'v. Milner, where it was 
also decided, that if the wife sue alone in such case, the 
^ oraitsiW of the husband can only be taken advantage of 
by plea in abatement. If a husband be sued alone for a 
debt due from his wife dum sola, her non-jojnder may be 
taken advantage of in arrest of judgment. 

<c) 1 Sid. 387. Horton v. Byles. 

(/) Ld. Raym. 1208. Newton and Ux. v. Hatter. So, 
for debts due to the wife before coverture as executrix or 
administratrix, 1 Sid. 229. 2 Keb. 89. In consideration 
that 4* will marry his daughter, B. assumes to give her so 
much. Qu. Must A. and his wife join t 1 Sid. 25. 
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sufficient ground for arresting judgment or reversing it. 
Crage V. Reed, 15 Johns. Rep. 403. 

The husband must be a party by sdrt facias to a judg- 
ment on an award made .in favour of his wife dtim sola* 
Johnson v* Pahnely, 17 Johns. Rep. 271. 
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wife, if the husband die before tliey are re« 
iieived.(i) 

Where they may join. 

1 • A. But in these cases the husband maj 
sue alone for the injury sustained by himself 
from the loss of then^ociety and assistance of 
his wife, in consequence of the injury.(^) And 
if the husband adopts this method, he may, in 
the same declaration, complain of a battery 
to himself ;(/^) for although the wife ought not 
to be joined in an action with the husband 
for thS battery of her husband,(i) yet where 
husband and wife join in an action for a per- 
sonal wrong to the i/nfe, the husband may 
declare also for itn injury arising solely to 
himself, hy way of aggravation ; as in tres- 
pass by husband and wife for false impris- 
onment of the wife, ^^ per quod negolia do- 
mestica sponsi remanserunt infecta ad grave 
damnum ipsorum ;^'(Ar) and trespass will lie 

jointly with other cai^es^ on a cause for wfiich 

• 

(g) Cro. Jac. 538. Hyde v. Scksor. 

(A) Cro. Jac. 501. Guy r. Livesoy. 

(t) 1 Ld. Raym. 120S, Newton and Vx. v. Hatter. 

(i) Ld, Raym. 130 J . Russell v. Corne, or for a batte- 
ry of, the wife, ^^ per quod'' the husband laid out divers 
•urns of money in her cure. 1 1 Mod. 264. Todd v. 
Redford, Str. 61. Dix v. Brookes. 

AMERICAN C48B8. 

(1) If the'husband and wife join in an action, it must be 
shewn how the wife has an interest, or it will be fatal on 
frror. Staley v. Bachite, 2 Caines Rep. 231. 
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singly It cannot be maintained ; as for enter- 
ing plaintiff's housfe, and beating his servant, 
without adding " per quod servitium amisit ;" 
for the beating here is considerfed merely a 
continuation of the first trespass (/) 
' Generally, in personal actions for the re- 
covery of damages (other than suits simply 
in respect of personal injury done to the 
wife, or cnoses in action accruing to her dum 
sola,) where the action will survive to the wife, 
the husband and wife may join,(w) or the hus- 
band may sue alone ; for he alone(l) may re- 
lease the action.(72) Thus, 

If a fertie sole hath a rent charge,(2) and 
rent is arrear, she marries, baron distrains for 
this rent, and thereupon a rescous is made; 
this is a tort to the baron himself, and he may 

' (/) Salk. 119. 6 Mod. 127. Ld. Raym. 1032. 
(m) 2 Mod. 270* 1 Freem. 236. Frosdike v. Sterling. 
(n) SBulstr. 164. 

IT 

_. 

AMf^BiCAN CASES. 

(1) For any species of injury done to the wife the hus- 
band may release the damages. Southworth v. Packard, 
7 Mass. Rep. 95. 

A judgment in an action by the husbgind for any species 
of injury done to the wife,where she might have joined, is 
a good bar to a joint action by them for the same cause. Ib^ 

(2) In an action for rent or any other cause accruing 
before marriage, in regard to the real estate of the wife, 
she must be joined with her husband but for rent of land 
arising after marriage she need not be joined. Decker v. 
Livingston, 15 Johns. Rep. 479. 

S3 ^ 
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have action alone^o) or may join his wife 
therein, because it arises upon a duty due to 
her. before coverture,(/?) 

So if a feme sole having a right to common 
for;life, takes husband, who is hindered in 
ei\jpying the common, he may have an action 
alone, without his wife, it being only to reco- 
ver damages (§') * 
. So, where the defendant erected two houses* 
of office so near a bakehouse which the plain- 
tiff held in right of his wife, that the walls 
became foundrous and the air so unwhole- 
some that plaintiff lost his custom ; the action 
was held to lie for the husband alone, or that 
the vrtfe might be joined, (r) 

In trover, where the inception of the cause 
of action is in the wife before marriage, the 
husband may sue alone, or join the wife, at 
his election.(5) 

So, if the goods of a feme sole be taken^ 
and the marries, the husband alone may ,sue 
the replevin,(<) or they may be joined in the 

(o) Crof. EL 459. Owen, 82. Moor, 584. 

{p) Cro. El. 459. 

\q) 2 Birlstr. 14. 

(r) 2 Mod. 269. Frosdike v. Stirling. . So, for stop- 
ping a'Waj to the wife's land (Bro. Bar. and Fem. pL 85.) 
for cutting down trees, the lops of which were reserved 
to br^r, (Cro. Car. 437.) for .intradiDg into the business 
of a dipper,. 2Wils. 414. So, in trespass, to the wife^s 
property; as for bunting in her free warren, Bro* Bar. 
and Fern. pi. 1 6. 

{s) 1 Keb. 641. 

(0 F. N. B. 159. K. Bull. N. P. 53. 
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declaration.(z/) The avowry too may be by 
husband and wife, or husband alone, averriflg 
• the life of feme (z) ^ 

Wliere a right of presentation is in the 
husband *'jure uxoris,'»''a ^' quare irtipedit" 
may be brought by the husband and wife 
jointly^ or by the husband may alone. («/) ' 

In an actiofi for a breach of promise made 
to husband and wife,(:i) or to wife onl}',(Vz) 
the husband and wife may join. 

In debt oft bond made to the wife dur- 
ing coverture, the husband and wife may 
join,(i) or husband sue alone.(ft) 

So where they have recovered judgment 
on a bond made to wife dum sola, they may 
join in an action on the judgment, or husband 
may sue alone.(c) 

In debt on bond made to husband and wife, 
both may join,(rf) or the husband may disa- 

(u) Bro* Bar. and Fern. pi. &5. 
^ (a?) Cro. Jac. 442. Wise v. Bellent. 
(y) Bro. Bar. and Fern. pi. 41. 28. 
(2) Bl«y, 36. Hilliard V. Hambridge. • 

(d) Cro. El. 61. Pratt v.' Taylor, I RplU Abr. 32, 
(6) Com Dig. Bar. and Fem. W« 

(c) 1 Sclw. Ni. Pri. 310. 

(d) Bro. Bar. and Fem. pi. 1 4. 55. 

I I ■ l« I - I II 1 1 1' » III ■■ I . I, I I I ,1 ■ l|l | l |l I II ■ H !■ I 

AMERICAN CASES. 

(1) A bond to tbe husband and wife, conditioned for 
th^ir maintenance during their joint and several lives, is a 
valid bond on which 9 suit may be brought by the bus-* 
band'and wife jointly. Schoonmaker v. Elmendorf. 10 
Johns. Rep. 49. 
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gree to the wife's right and sue alone ;(6f) but 
until such disagreement, the right survives to 
the wife(/) 

If a bond be given to husband and wife ad- 
ministratrix, the husband may sue alone, de- 
claring on h as a bond to himselL(^) 

Husband and wife may join in an action of 
escape against the Warden of the Fleet, where 
defendant was committed for sums reported 
by tbe master to be due to husband and wife»(^) 

Covenant will lie by husband and wife(i) 
for nonpayment of rent, due under a lease 
granted by them of the wife's inheritance ;(i) 
or the husband alone may bring tbe action ; 
for though the covenant be made to both, yet 
he may refuse quoad h€r.(A:) So, where 
husband and wife, lessees, are ousted.(/) 

(e) Coppin v. , 2 P. Wms. 497. 

(/) Bro. Bar. and Fem. pi. 60. 

{g) 4T. R. 616. Ankerstein v. Clark. A bill of ex- 
change was made to a feme sole, who intermarried before 
it was due, held that the husband might sue in his own 
name without joining the wife although the latter had not 
endorsed the bill. Mc'Neile v. Halloway. 1 Barn. & 
Aid. p. 298. 

(A) Str. 726. Huggins v. Durham. 

(i) Strange, 280. Aleberry v. Walbj. 

(ft) 2 Mod. 217. Beaver V. Lane, 4 T. R. 617. Cro. 
Jac. 399. Cro. Car. ^05. 

(/) Bro. Bar. and Fem, pL 23. If A. convey land to B. 
and covenants with him, his heirs and assigns, to make 

.- « AMERICAN CASES. 

(I) Vide Decker v. Livingston. 15 Johns. Rep. 479. 
Whitbeck v. Cook and wife. 15 Johns. Rep. 483. 
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It seems to be immaterial as to the point in 
question, whether the interest of the husband 
in cases similar to the preceding, be a joint 
interest with the wife, or an interest only in 
right of the wife.(m) But it must be observ- 
ed, that in all the preceding cases, where the 
wife is made party, her interest ought to api. 
pear on the face of the declaration,(S) for tlie 
court will not intend it upon demurrer ;(n) 
though they may perhaps after verdict.(o) 

Where the Husband must sue alone. 

i . B. Where the wife cannot maintain an ac- 
tion for the same cause, if she survive her hus- 
band, the action must be brought by the hus- 
band alone ; as " indebitatus assumpsit'^ for the 
labour, ^c. of the wife, during coverture.(j9) 

But though the law will not implj/ a pro- 
mise to wife, yet where the defendant has 

further assurance, and the land is to J* S. and his wife, 
and the heirs of J* S., they must both join in an action on 
the covenant for further assurance* 1 RoIU Abn 348. 
Cro. Car. 503. 505. Jon. 406. 

(w) 1 Selw.N. P. 311. 

(n) 2 N. R. 405. Serres v. Dodd, where the omissioft 
was held bad on special demurrer. 

(o) Bull. N. P. 53. Bourn v. Mattaire. 

{p) Salk. 1 1 4. Buckley and ux. v. Collier. 
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(2) The wife's interest must be shewn when sht joina 
as plaintifl'or it will be fatal on error. Staley v. Bacfaite) 
2 Caine's Rep. 221. 
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derived advantage from her labour or skill, 
and an express procnise of remuneration is 
made by the defendant to the wife, an action 
may be brought by husband and wife jointly pn 
-such special promise, if it be expressly stated 
in the declaration : and in this case the action 
would survive to the wife.(9) Care must be 
taken that the declaration does not embrace 
any other cause of action accruing to the hus- 
'.ttUd alone ; for if it does, it will be bad (r) 

In an action on the case for words not 
actionable in themselves, spoken of the wife, 
whereby the husband sustains special damage, 
the husband must sue alone. ($) So, in actions 
for injuries committed during coverture, to 
personal chattels(^) . which by law are ves- 
ted in the husband ; as in trespass for cutting 
down and carrying away corn, although it 
grew upon the wife's land ; for it grows by 
the industty of man, and consequently the 
property thereof is in the husband alone.(z/) 

In all cases where the wife shall not have 
the thing recovered, either solely to herself, 

{q) Cro. Jac. 77. 205. 

(r) Holmes and ux. v. Wood, cited by the court in 2 
Wils. 424. Willes v. Baker. 

(s) 1 Lev. 1 40. Coleman v. Harcourt* 

(0 Cro. Eliz. 133. 

(u) But husband and wife seklied in right of wife may 
join in trespass " quare cl. fregit, et herbam ibidem cres^i 
centem consumpsit et asportavit}'' because grass is the 
natural product of, and shall^ontihually go with, the land. 
Willy V. Hanksworth, cited in 2 Wils. 424. 



Sect. 8.] Coverture. S55 

o^ jointly with her husband but the husband 
only shall have it, there he must sue aloneXa:) 
And where a debtor to the wife as executrix 
promises to pay the husband in considera- 
tion of his giving day of payment, the hus- 
l>and ought to sue alone, because the wife is 
no party to his agreement with the defen- 
dant ;(i/) but the wife's life must be aver- 
red ;(2;) and the recovery of the husband will 
amount to a devastavit pro tanto.(a) 

S. The husband being liable for the debts 
contracted by his wife before coverture, and 
Answerable for all her torts atid trespasses 
during coverture,(i) an action in these cases 
must be joint against them both ;(2} for if the 

{x) 1 Roll. Abr. 347. 2 Bl. R. 1236. Bidgood v. Way. 
(y) Lord Raym. 368. Yard v. Eland, Salk. 117. 
Carth. 462. 

(r) Yelv. 84. Lea V. Minne, Cro. Jac. 110. 

(a) Per Holt, C. J. Carth. 463. ^ 

- 1 I ■ I II. . » . I . . ■ ■ 1 III -» 

AMERICAN CASES. 

(1) The husband is answerable for a forfeiture under a 
penal statute incurred by the wife. Hasbrouek y. Weav- 
er, 10 Johns. Rep. 247. 

He also adopts the acts of his wife when he permits 
her to act for him in any particular business. Fenncr v. 
Lewis, 10 Johns. Rep*: S8. But vide Webster v. Mc' 
Oinnis, 5 Binney's Reports, 235. And as to his liability 
for her acts after separation. Vide 1 1 Johns. Rep. 281. 
1 2 JohQS. Rep. 293« 

(2) The husband cannot be sued alone for the debt of 
his wife contracted before the marriage. Angel v. Felton, 

*8 Johns. Rep. 149. 
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wife alone were sued, it might be a means 
of making the husfband's property liable, with- 
out giving him an opportunity of defence :{h) 
and therefore if a party recovers against a 
feme covert as sole, the husband may avoid 
it by writ of error,(l) and come in at any 
time and plead it.(c) 

(i) Doct. Plac. 3. Besides the husband is only charge- 
able in the event of judgment against him during coverture ; 
whereas if sued alone he would become chargeable abso- 
lutely. 7 T, R. 348. 

(c) 17 Ass. pi. 17. Stile, 254. 2 Roll. Rep. 53. 3 T. 
R. 631 . The wife may plead coverture in abatement, but 
not in bar, and it must be pleaded against her in abatement* 
3 T. R. 631. 
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If judgment be recovered against the wife whether before 
or after the marriage, the judgment creditor may sue a sci- 
re facias or bring an action of debt on the judgment against 
the husband. Haines v. Corliss, 4 Mass. Rep* 659. 

But a declaration in assumpsit against husband and wife 
alleging a request and promise made by husband and wife 
during coverture is bad. Edwards v. Davis, 16 Johns. 
Rep. 281. ' • 

So if a count on a promise by husband and wife, is join- 
ed with a count on a promise by the wife dura sola, and 
judgment is rendered generally for the plaintiff, it is error. 
Ibid. 

A count charging man and wife oil a joint assumption in 
consideration of money had and redcived by them to the 
plaintiff's use is bad. Grasser v. Eckhant, 1 Bin. Rep. 575. 

(1) A husband cannot be sued alone for a debt of the 
wife contracted dum sola, the cause of action surviving 
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If the wife is ttot joined in an action for htt 
debt contracted before marriage, advantage 
may be taken ^ ihe omission in arrest of 
ju(lgmeiit^(d) tbongh an account has been sta« 
4ed \rith ttie hHsband.(e) 

If a lease tor years bt made to baron and 
"fomfe, re&enring rent, an aetioh of debt for 
•^'Ctttwrear may be brought agdhst both.([^ 

^rix^er may he be brought against husband 
^d wife, where eke was concerned ; but (lie 
^OMterfi«on must be laid only in the husband^ 
l>6causethe Wfft cannot convert goods to her 
WA Ode j and Ihe acfioti is brought agdnst 

X^) Alqjrti, 72. iDl^iie tl 3%arne. The bufiband majr 
iprli^ baiikruptcjrf in sifi action on a bond given by his 
}w)fe ()qm sola. I P. yfv^. .^49* Miles v. Willianis. This 
^lea 6n (he ^tatiHe .mq^t'canalndi^ to the cgiintry* 6elw» 

(/) rl7 E. *• 7. SH.4. W.b. « H. 4. 1. I Roll. Abr. 
343. But assumpsit lies not against husband and wife on 
a promise made by the wife during coverture, for it is void 
•^iJdad the wife. Palm. 31^. ^ 
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'Sgaihst her and the non-joinder of the wUie will arrest or 
reverse the judgment. G?|i^ v. Reed, 1 5 Johns. Rep. 403, 
Where the husband distrains for rent arising from the 
land of bis. wife, wi#put joining her, be must shew that 
the~ceiU a ccr u ed after the mairriage for 4bat^fe€tcaHBol be 
intended and if it be not shewn, the objection may be tak- 
^n at the triark Id iohtis. Ilep. 479. 

34 
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both, becaiMe both were conceratd in 
trespass of taking Ui6ni.(|p) 

On the same principle^ an. aetkm on ttor 
case was lH*ought against baron and fame for 
retaining and keeping the servmit af the pliMh 
^, an(l jodgraent aecOfcKn^yv(A) 

It would be error to join^ the wife in a de^ 
claration for words spok^p by tiie husbankl 
wXy ^i) 4iiid such dedaratkHi' wcndd be bad 
tn demurrer, or in arrest of judgtn^t Haiee 
if slander be spokoi bj hnsbwd and wife, 
there itiui^t hn ^ separate actkuis ; of|0> agidnst 
the husband onIy,^r tbe slanoleri ^ben bf 
him, and the other against husband and wife.(i> 
If the husband enter an appearance for 
himself only, where he is sued with his wife, 
this, will not authorize the plaintiff to sign 
judgment without demanding ft plea«(A:) But 
• the court will not allow theni to sever in plead- 
ing, though the wife has a separate mainte- 
nance settled QQ her, and confirmed in the 
House of Lords.(i) 

(g) Co^'yi; 35 1. Salk. \ 14. Ancfr. 245. In debt on a 
^ deyastav^* against baren and feme executri^^ it shaH 
not be laid ^* quod devastayeruiit ;^ for a feme covert can- 
not waste. 2ijev. 145. 

(A) 2 Lev. 63. ' 

' (i) 2 Wik 'm, Swithin v. ii. Tincent. ' 

Qc) I H. Bl. 23$; Clark, v, jjorns. ' ' 

(/) Ca. Temp. Hard* 101. GowRn v. Haffperi. 



(1) Action will lie against tmsliaii^ ^od t^^fe.for ^ai^d^* 
0U8 words %pgkm \^, ^b^ wife.l9#^re ^fo^xi^ff* Ha^k 7. 
Barman, 5 Binney's Rep. 43. 
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« When* the wife is mresled in an acdotf 
against husband and wife, she is disc^rged 
oo comiiMin hail ; bu£ the oc^urt wSl not dis- 
obai^e a wife taken m execution on^ ajudg^ 
ms&t against bei^ and her hiisbftn^(m) or on 
a judgment against* her when Bc^;{n) even 
th^i^h the {iiamtiff had notioe of the marriage 
aftefiotfeiiootttory jiidgiBeat(a) 

^ ^1. . Fa;''' wsaa held to be. well brought 
wgrnat hnstMn^ (after wife^'s death,) judgmeouk 
banring ibsen xetoTered agaiMt husband and 
wife, in a>pneYioua^ ScL Fa.'' on a judgment 
a^nat'dip fenic(l) 8ole.(/i) 

.^ (pO 2 Stc'llG?, Pitts V. Meller^ 1237. 1 Wib. 1 49, 
LaBgstaff y. Rain, 3 Wils. 1 24. , 

(n) Cro. Jac. 323. Doyley v. White. [ 

(o) 4 East, 52 1. Cooper v. Hunchin* 

(p) Caiih. 30. Obrian v. Ram. 
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(1) Where jodgment ha«i beeu recovered against the 
wife before marriage, or where the defendant recovers 
judgment for costs against the wife after ma|^g€^ an ex- 
ecution cannot be levied on either judgment jH his goodjf 
nor on his body. Haines v« Corliss, j4 Mass. ftiep. 659. 
. But if an action be instituted agaijist^ej^ sole and sh^ 
afterwards marry, either before or after judgment against 
her, she may be taken in eiceciition, unless the. ^ysbiind 
will satisfy the execution. Ibid. Vide also Commonwealth 
Vt'Phippsburg, 10 M^||« Rep. 78* 

And if judgment be recovered against the wife, wbethec 
befo]*e or after the mairiage, the jtrdgment creditor may 
teirehis scire faciais or bit aetion of debt ag^iftst bnsbaod, 
and w%« littn«8'V. €!9rUsf,4 Mass J^ep. 089« ' * 



U^fAmnA Und w^ «aa ndtlier Im evideAce 
§f>r{0 w>v agaumt eaeb athen(r) But Coidm 
missioners of Bankrupt max o^aiiwiQ wivoa 
Hduchhig tb^ii? ea<iatM.(^ 

a. The pqUcyCl) of the tew, whieb ha^ i»&^ 
«idered a married wooiati aa uienpabla of sib< 
ii}g or being 94ie() wiUiout her huaban d^t^) adU 
inits of some oHidUfiCf^tioa from {mrUcuiaK mr^ 

jff^ /A^ custom o/Ilondon. 

8* B)r the oinMoin of liotidon^ if ft fetik eou 
vert trades by herself, in a trade whhifiiiidi 
l^er husband does not intermeddle^ she may 
sue and be dued as a feiiie sdle ; but even 
there the husband mUst be tnade a pkctj t6 

(q) 4 T. R. 67a Davis v. Dmwbbdy; Bbll* JS. P. 986. 
See the exceptions, ante chap. iii. ^ & 

(r) Defemtent's wife Hved apart from her husband aird 
passed for a widow, wbith he countenanced : the wife lent 
sot 6f her own, and 50L 6f*pfaitttiff*fi (hlefc**sei»v*nt^s) 'io- 
ney, on inoi'tg^ge, and took the deed ia h^ iHaiden riafine^ 
the husband seized tbe deed; and li^sfetrd di> \iU titte ^t 
law. TOe^fcintiff ^z» permitted fo eifeWteb "her pWH 
pepty ib the 501. by the wifeV^videhc^, piaint#bert»g ig- 
tiqrantpf tte iqarrmge. I Ek{» Ahti ^%.pL \S* R«^er 
t. BaWwia, . :. 

(»)SriJac- t. C. M.S. 5, »; 

(!) Atrte, chap. i. sec. i. 

(tt) 8 T. R. 545. Marebal t. RiUbn, TE; R. dS^ Ih 
case ofa divorce ^*a mensa ettoro," cy|(i*'Wthaltaony isa. 
consequent, the Irtfe s^dms to bec6me 8o*6ly • resiponirtble i 
(Bhc. Abr.BJir. arid Penif. M.) but b6I f^hcre alimony is ctn* 
fallowed" pfepdewle lite.* 5 T» ft. BTO. Ellah v. tcjglr. 
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the suit for conformity ^x) thou^ if judgment 
be givtsn against tbeita, exeeui^ii shali be 

The custom i9 confined toi^ts ia tbe citjr 
«(Hirto ^ and tbe fame cmnot sue alone in tbe, 
superior courts, even^ though she be discovert 
at the time of comniencing the suit.(z) hhfi 
may be a banknipt in this trade ; and by a 
setflemient before marriage the busban4 may 
]^ut his wife in a situatioii to carry on a sepa>^ 
rftte trade, wherewith, if he do not intermedr 
diie, tbe stock in trade will be exempt fronni 
bis debts, and tbe wi€$ solely entitled to tbe 
increaae and jprQfits*(a) But where he re- 
ceives the profits, he becomes liable to debti^ 
contracted by the wife in trade^ e¥en after 
her deatb»(l^) 

(of) Sclw*N. P. 298. 4 T. H. 368, 

(ad Cro, Car. 68. Langham v. B^wetf* Thoi^h \i^* 
ble to. simple contract debt^ in her trade, she cannot give 
^ bond; and a judgo^ent oh such bond, entered up hj 
virtue of a warrant of attorney, will be set aside. 4 T. ft. 
363. Read v. Jewson, cited. 

{z] Camlell v. Shaw, 4 1* R. 361^ l^or biMued ajpne^ 
6 T. R. 605. Npr her executor, on bor proo&i^e,^ ibid. ; 
though he have assets sufficient* The probate too of the 
the silLift void^, ibid. A note given to her as such trader 
vests in her husband ^ and bor endoBsemftnt, unless in his 
i^aom ift voidw 1 £^ J^ i^% 4* Barlow v* Bishop. 

(a) 3 T.R. G^f^ara^a^i> Woolbtoa. Where the 
l^sb^d wa^ tr^QSBATted, the wife becoming, afterwards 
«HUt)ed pmwi^ pejFsi?^^ esm^, ?9 orphao to a freeman^ 
LoAdcu»9 jit b^longecl to ber ^ ieme sole* 3 I?« Wois* 37« 
|4ewsome v. Bpwyer. 

(b) 2 Freem. 215. Bowjer v. Peake. 
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By exile or ahjuration of the Husband. 

8. B. A vAft may acquire a iseparafe char^ 
acter, by the civil death of iier husband, his 
exile,(c) and, formerly, by his proibssion an# 
abjuration of the realm.(rf) 

Or hUtrqiifipprtatipn. . 

' 8. C. Where the hasband has been thins, 
ported for a term of years,(i) the wife may 
sue or be sued as a feme isole dunng his ab- 
gencfe,(e) even though the term may have ex- 
pired ; but when the wife is sued in the latter 
ease, she must givt evidence that her husband 
is not returned.(^) 

i , Qr Uvpngabreadi — ifauMen, 

S.. D. Wliere the husband is an alien(s) who 
has deserted this Itingdom, leaving his wife to 
act here as a feme sole, the wife may be char- 
gedas a feme sole, for contracts madft alter 

(c) 2 H. 4« 7. Belknap^s case. 

(d) Bro.'fiar. and Peiii. pi. 66. CaEdt.l52.h. 

(e) 4 Esp. N. P. C. 37. Currol v. Blencaw. SpbrroW 

V. Carruthers, cited in 2 BL R.' 1 197. 

> < ■ •■.-.■• ■ , 

III I la- n ' — I ' 1 11- . ■ - I • ' ■ ^~r~~'~~~~t^~ 

AMEfUC4N,CASK|(. 

(1) A3 to the effect of the faiufbftnd'a condemMtim t$ 
the State Prison, Vide 10 Johns. Refk 399. 
^ (3) The wife of a pefaon who has beenp nhf^tft ^ m or 
seven years caimot be considered aft a finne #q)6« Cofoor 
monwealth'v. Cultins, 1 Jdass. Rep., 1 16. Vide also Fea^ 
ton V. Reed, 4 Johns. Rep. 59. 
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guch desertion.( /) But there is great diflfen. 
ence between the cases of an Englishman re- 
sting abroad, leaving Im wife in this country, 
aad of a foreigner so ddng. The former maf 
lie compelled to rotarn at any time by the 
king's privy seal ; and there is not any case m 
which she has been holden liable, the husband 
being an Eng1ishnian.(|f) Neither can she sue 
alone, even in trespass, though her husband 
(an £n^shman) has deserted her, and been 
absent in America four years.(A) In equity ,. 
if the husband be out of the jurisdistion r^tba 
eourt) though not on exile ^i) or if be cannot 
lie fomd^k) the wife may be compelled to 
answer separately. 

4. If a feme covert commit a theft of her 
own voluntary act, or by the bare command 
of her husbandf or be guilty of treasoiii • mur- 
der, or robbery, in company with, or by coer*' 

(jO 2 Eq>. N. P. . C. ^4. WalfcM'd v. Quchees Dq 
Fienne, id. 587« 1 Bos. and Put. 357. De Gaillon v. 
L'Aigle. 

(g) 9 K)6. & PuL 326. Msrsh v, Hotcbii^n, 1 N. R. 
iO. Farrer v* CoUntess of Granard ; whece the plaintiff 
replied that defendant's husband resided in Ireland/ 
He^th, J. said, that the case of GaiHon v. L'Aigle (1 Bos, 
& Pul. 367.) proceeded on the ground of the defendant's 
Iriisband's being a foreigner. 

(fc) 1 1 East, 301* flB^gctt v- Frier. 

(gsVem. 613. Dubois V. Hole. 

(*) Pr. Ch. 338. Bell v. Commissary Hyde. < 
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(tidn^f iierhUd^nd^stie i6ptu)isltiible(t) as 
milch as if she werfe sol€.(^) 

80, if she receive Atdeit 'gobds df iier o\m 
separate «et, withoOrt fhe {irivtty oi* tier hus- 
/hand ; ^r if he^ knoiHng tthereoi^ ipme the 
jibmeand (forsake her corot)any, ^^fae aionfc 
khall be:giiilty;(i7fe)^fOT(beco^ei<^,s!iippoi^ed 
to ha eonve^^wd by the command or pneseiic^ 
of the huthund, lis only a presumption of iaw^ 
and like 9(her presumptions may bb jhepdledj; 
(fi) and if the trasband be ignoratiftly an agettt^ 
by the wifii^s afft^oeji ^le alone ris puniittia^ 

Bdt a feme covert ts dd far favouited kt v€h 
9peet of that power which her husband haHi 
i>ver betv that she ahalbnot suffer dny pumsh- 
tnatit^foriconttmttiog a bare diefl In company 

(/) H. P. C. 65. Dalt, 104, 27 Ass. pL 40. 

(m) 3S Ads. 40. Dalt. 157. As a Wife cannot steal her 
husband's goods, delivery of them by her to a stranger 
'^rill not make him guUty of larceny. H. P. C 141. 

(n) 1 Hale, 516. 

(0) Lieach's cases, S54. Hao^m^nd^s case. 
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. (1) But in Massachusetts it has been decided that a/eme 
toD$rt incurs no legal guilt, by commission of civil offences 
by the coercion of her husband ; unless where the crime is 
itnalum in fe, or where the wife may be presumed tol)e the 
principal agent. Commonwealth v.^ Neal et ux. ip Mass. 
Rep. 153. niartin v. Commonwealth et al. i Mass. Rep. 
391. 

Thus a feme c&oert is not indictable lor an assault and 
battery, committed in the company and by the comoaanci 
ef the husband, ibid. 



Sect. 4.] C&verture, i6f 

with5(8) OP by coercibn of her biislmiid.(jpr) 
This exemption exteilids to burglary ,(i;) and 
seemingly to robbery, as an offence of a nature 
not more hemous. The reason of this rule 
Js said to be, because the wife cannot know 
what property her b^^and may claditt m the 
goods tafcen.(r) if this be the true princi|>^, 
the caies of burglary and robbery are income 
measure distii^ished ; for in burglary the 
absence or presence of the party is immateri- 
rial ; but in robbery, preseiK^e is an essentia 
ingredient of tbt erime, and affords the wif6 
an opportunity of judging in what sort of ri^t 
the goods are taken. 

The wife ^}1 not be dbemed anhessory 
to a felony for recdrving her hu^bamd who 
hsis been guiitty of it, as her husband shall be 
for receiving hter ;(s) nor a principal, though 
the hus^band's offence be treason, for she is 
sub potestate viri, and bound to receive him ; 
neither is she affected by receiving jointly 
with her husband any other offehder,(^) for 

(p) Kelw. -31 . H, P. C. 6^. 2t Ass. 401.. , 

(q) Kelw. 31. Pitz. Cor. 19^.. 

(r) 10 Mod. 63; 

(s) 3 Inst. 108. H. P* C.65. 

(0 4 fiale, 48. 
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(2) Af&ne ccvert cosinot be indicted for a^ larceny com- 
tfiitted jointly witli her husband. Conimonwealth v. 
Trimmer et al. 1 Mass. Rep. 476. Martia v. Common- 
wealth et al, 1 Mass. Rep. 391* 

35- 
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«he cannot be admitted as a witness to disco- 
ver, even collaterally, her husband's guilt, (w) 

A feme covert, generally, shall answer as 
much as if she were sole, for any offence, not 
capital, against common law or statute ;( i )» 
and if it be such a nature, that it may be com- 
mitted by her alone, without the concurrence 
of the husband, she may be punished for it 
without her husband, by way of indictment.(:r) 

She may be indicted for a scold, and judg- 
ment against her to be ducked ; but scolding 
once or twice is not sufficient to constitute 
thia offence.(^) Hawkias seems to think she 
may be indicted for barratry, notwithstanding 
an authority to the contatiry.(zj 

8he may be convicted alone, under 9 Geo. 
S. c. 83. for selling gin;(a) committed tor 
disobeying an order of bastardy ;(6) and im* 
prisoned for a forcible entry.(c) Also, she 

(tt) Brownl. 47. 540. 1 Hale, 301. 

(») d Rep. 71. Hawk. P. C. 4. Moor, 813. The hus- 
band not being liable to pay the forfeiture recovered on 
an indictment. Quaere^ Whether the conviction of a fem« 
eovert on an indictment can be pleaded to an informatioft 
against her and her husband. H. P« C. 37. 

(y) 6 Mod. 213. 239. 

(z) 1 H. P. C. Bk. % c. 9f , 1 Roll* Rep. 39* 

(a) 2.Str. 1120. 

(*) 3 Burr. 1679. 

(c) H. P. C. 283. 



AMERICAN CASES. 

(1) Vide Commonwealth v. Neal et ux. 10 Mass. 
Rep. 182. Martin v. Commonwealth. 1 Mass« Rep. 391. 
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may be indicted with her husband for keeping 
a house of ill rame.(^) 
- And if the wife incur the forfeiture of a 
penal statute, the husband may be made a 
party(i) to an action^ or information for the 
same, as he may generally to any suit for a 
cause of action given by his wife, and shall 
be liable to answer what shall be recovered 
thereon.(e) 

(d)H. P.C. 2, 

(e)Id. 3; 



AHEBICAN CASES. 



(1) Tbe hu^ba^d b aiiswerable for a forfeiture under a 
a penal statute incutred by the wife, as where the wife, 
in the jabsence of her husband and without his consent 
sold liquors by retail, without a license, the husband was 
held liable in a qui tam action for the penalty given by 
jitatute% Harbrouck v* Weaver. 10 J^hns. Rep. 247. 



•# 



C MS 3 



1. Of the general Protection afforded the 
Wife by Chancery. 

£. Of her separate Estate. 8. B The Wife's 
power over it, a. C. Of the Wife^s Equity y 
as secured when Property forthcoming to 
her is in the disposition of the Courts or the 
thisbatut has enjoyed it without making ad- 
equate Provision, is. 1). Of the Ifife'^s Eltc- 
Hon. %. B. By what Means and ^ how far 
she foif tits the Protection of Chancery. 2. 
I". Hoffju far h^ Hushmd^s 
her. 

8. Of Alimony. 

4. T/ie Wife^s redress for Personal Injuries. 

1, A COURT of equity hips the power of 
poiiidering ^ feme covert as sole, and to treat 
her as baving interests and obligations distinct 
from those of her husband. If therefore she 
claims any rights in opposition to those 
claimed by her husband, or lives sei>arate 
from him,(fl) or disapproves(ft) the defence 
he wishes her to make, she may in equity ob- 

(d) Pr. Ch,329. 

(k) 2 Atk. 60. 2 Eq. Ca. Abr. G«, 
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tain an order(c} to defend a suit separately. 
If she obstinately refuse, she may be compel- 
led to make a separate defence ; and for that 
purpose an order may be obtained that pro- 
cess may issue against her separately, (rf) It 
should be observed, however, that though a 
woman may be proceeded against ^^ithout 
her husband, yet the court cannot make a 
personal decree against her for the payment 
of a debt ; all they can do, is to call forth her 
personal property in the hands of trustees, 
and to direct the application of it.(6?) 

If a husband is plaintiff in a suit, and makes 
^is wife a defendant,(/') he is considered 
thereby as renouncing his marital right over 
her, and she is allowed to ans*tver separately, 
without an order of the court for the purpose. 
Jind as she may defend a suit instituted 
against her by her husband, so she may 
institute a suit against him ; but the bill 
mu^ be exhibited in her name by her next 

(c) But a separate answer put in without such order, 
may be suppressed. 1 Ch. Rep. 68. But s^ 2 P. Wins, 
371. where allowed* 

(d) ich.Ca. 296. 

(e) 1 Br. Ch. Rep. 16. Huhne v. Tenfint, 2 Atk. 6a. 
And this seems to be one reason why a feme covert, 
though living separate from her 'husband, cannot sue or 
be sued alone by strangers, at law. 8 T. R. 645. Mar- 
shall V. Rutton, Fonbl. Rq. Tr. 108. For the exceptions 
to this rule, see ante, chap. iv. sect. 3. 

(/) Which he may do. Brooks v. Brooks, Pr. Ck< 
24. 1 Atk. 273. 
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irieQd,(^) though she may defend without 
such protection ; and the court will not per* 
mit a bill to be filed without her consent.(A) 
The general grounds upon which equity 
allows a wife to insdtute a suit against her 
husband, are, where any thing is given to her 
separate use ;(z) or the husband refuses to per- 
form marriage articles \{k) or articles for a 
separate maintenance ;U) or where the wife 
having been deserted by the husband, has in 
his absence acquired by her labour a separate 
property, of which he plunders her.(7») And 
it will decree a specific performance of arti- 
cles of separadon, at the suit of the wife, 
though the husband offer to take her back 
again, if it appears that a perpetual separation 
was intended by the parties ;(72) but not so, 
where the separation is merely temporary, 
(o) or there hath been a subsequent cohabita- 

(g) 2 Ves. 452, Griffith v. Hood, The husband cannot 
disavow a guardian made by the court for his wife ; (Vent, 
fSd.) though if an infant in ward marries, the guardian- 
ship is determined. (2 Inst. 260. 1 Yes. 91.) But the 
court will not, on marriage, discharge an order made fora 
guardian. (1 Yes. 159.) The wife may change her pro* 
chein amy during the suit. Bunb. 310. Halfpen v, Half^ 
pen. 

(fc) Pr. Ch. 326. 

(») 2 Yes. 452. 

(fc) 2 Yern. 493. 

(QGilb. Eq. Rep.152. 

(m) 1 Atk. 278. 

(n) 3 Br. Ch. Rep. 619. 

(o) 1 Yes. 17. 3 Atk- 547. 
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tion.(p) Nor is it any answer to such a suit 
that the wife has been guilty, even of adultery 
iq) However, her merit must in most cases 
entitle her to relief, and therefore the court 
will not decree maintenance where there is 
full proof of elopement and adultery .(r) 

Paraphernalia and pinmony too are the sub- 
ject of equitable interference ; and though 
paraphernalia are not allowed(5) as against 
creditors, yet where a wife's paraphernalia had 
been exhausted in payment of her husband's 
debts, upon the deficiency of personal assets 
though the court could not decree satisfaction 
out of the real estates devised, yet it was de- 
creed out of the real estates descended,(0 
And paraphernalia shall not go to satisfy leg- 
acies ;(!/) nor is a wife barred of her parapher- 
nalia by a bequest of furniture, plate, and lin- 
en, ^c, for life;(:r) nor her claim disappoint- 
ed by the effect of the option of a creditor ha- 

(p) Fletcher v. Fletcher, cited in 3 Br. Ch. Rep. 619. 

(g) 3 P. Wms. 269. 276. Blount v. Winter. Nor an}' 
plea to an action brought by trustees on a bond given for 
the wife's separate maintenance, 1 N. R. 121. 

(r) 2 Atk. 96. Watkins v. Watkins. Still less assist 
in any legal claim of divorce for adultery. Shute v. Shute 
Pr. Ch. 111. 

(s) 2 Ves. 7. Lord Townsend v. Windham. They arc 
preferred to legacies. 1 P. W. 729. Tipping v. Tipping. 

(0 Amb. 6. Probert v. Clifford, Reg. Lib. fo. 310 
Atk. 369. Vide 2 P. W. 544. n. 

(u) 3 Atk. 369. Snelson v. Snelson. 

(«) 2 Atk 217. Marshal v. Blew. 



. ?> 
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Ting a double fund to resort to in administra- 
tion of the assets {y) And if a husband pledges 
bis wife's paraphernalia, his personal estate, 
if sufficient, shall be liable to redeem them.(2;) 

Jewels and chamber plate bought out of 
the wife's pinmony will be allowed as para- 
phernalia, if apportioned to the husband's for- 
tune ;(a) and where a wife disposes by will, 
of the savings of her pinmony, it shall bind 
the husband and his devisees. (&) 

But a wife can only be admitted as a credi- 
tor for one year's arrear of pinmony,(c)against 
her husband's estate ; and if she cohatnted 
with him, it is said she cannot claim the ar- 
rears at all ;(£f) though in one case, where the 
husband charged his real estate with his debts 
a year and three quarters arrear of pinmoney 
was allowed the widow, in regard that she and 
her husband had lived well together (e) 

The distinct property which the wife has in 
her paraphernalia and pinmony, lead us to the 
consideration of her separate estate at large, 

(y) 8 Ves. 397. Aldrich v. Coopec. 

(z) 3 Atk. 393. 

(a) Pr. Ch. 295. Wilson v. Pack, 26. Gffley v. Qffley. 
Savings also : and that, against creditors, if the settlement 
or the articles for it were made before marriage. Pr. CL 
295. Or in consequence of a separation after. 1 Freem. 
304. 

(5) Pr. in Ch. 44. Herbert v. Herbert. 1 Eq. Abr. 
€6. pi. 3. 

(c) 2 Ves. 7. Lord Townsend v. Windham* 

(cQ 2 P. W. 341. Thomas v. Bennett. 

(e)l Eq.Abr.140.pl. 7. 
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the nature of wliich it will be necessary to en- 
ter on at some length ; whether as to the 
manner of acquiring and ei\joying it ; the 
power and manner of disposition exerciseable 
by the wife over it ; and the aid afforded by 
equity in the protection of such estate. 

3. A. Though any thing may by deed or 
will be given (/) in trust for the separate use 
of a feme covert, and this shall be out of the 
power of the husband ; yet it was formerly 
much doubted, whether the feme could take 
an estate to her separate use, unless trustees 
were interposed.(^) But in Bennett v. Da- 
vis,(^) it was holden, that where a party de- 
vised lands to his daughter, a feme coveil:, 
for her separate use, without appointing trus- 
tees, it should be a trust in the husband ,* for 
there is no difference where a trust is created 
by act of the party, and where by act of law ; 

(/) The gift may proceed even from the husband, and 
will be valid against creditors, if made without intent to 
defraud them, and on good consideration, as where the 
wife pays the husband's debts, or relinquishes her jointure 
&c. 6 E, R. 267. Dewey v. Bayntun, 10 Ves, 139. La- 
dy Arundel v. Phipps. The gift was made in these cases 
before the creditor commenced his action. 

(g) 2 Vern. «59. Harvey v. Harvey, 1 P. Wms. 1 26. 
2 P. W. 79. Burton v. Pierpoint. 

(h) 2 P. Wms. 316. b Hulme v. Tenant, 1 Br. C. C. 16. 
Lord Thurlow said, a feme covert could have no separate 
pr<^tty without trustees ; but there was no argument on 
that point, and the former decisions were not cited. 

56 
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(i) and equity will not only raise a trust where 
the object of the gift is to the separate use of 
the wife, but wjll also, from the nature of some 
giils, infer them to be for her separate use;(A:) 
as diamonds given to. the wife by her hus- 
band's father on her marriage, a present by a 
stranger, ot trinkets given by the husband du- 
ring coverture ; however, if expressly gjven 
by the husband to be worn as ornaments of 
her person ohly, .they are to be considered 

(i) Bunb. 187. Rolfe v. Budder, 3 Atk, 399. Darly 
V. Darly. 

{k) 3 Atk. 393. Graham v. Londooderry. And a be- 
quest ^ to be at the wife^s disposal, and do therewith as 
she shall think fit,^' &c* is the same ic effect as a bequest 
to her separate use. 7 Yin. 95. pL 43.* Kirk v. Paulin \ 
for technical words are not necessary to create a separate 
trust. 3 Atk. 399. Where it was agreed before marriage 
that the husband should have a certain part of the wife^s 
estate, and that she should dispose of the rest ; it was held 
that she should have the disposal of £5^0, which fell to 
her after marriage. 4 Yin. 131. pL 8. Pitts v. Lee. 

But a clear intention must aj^ar, where property is 
meant for the wife^s f eparate use. 5 Yes. 517. Lumb 
V. Milnes, 545. The mere appointment of trustees, or the 
testator's knowledge that the wife was poor and living 
separate, is not sufficient ; (1 Ratthby's Yer. 261. Palmer 
V. Trevor ;) nor merely bequeathing to her, without men- 
tioning her husband. (3 Yes. 166, Brown v* Clark.) 

'' To the husband for the wife's Ivotlihood.'' ' 3 Atk. 399. 

• 

Darley v. Darley. ^ That her receipt shall be a suflficieot 
discharge." 3 Br. C C. 381. Lee v. Prieaux.)"'tp pay 
into her proper hands,'' 5 Yes. 540. Hartley v* Harle. 
have been held to convey a separate property. 
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as paraphernalia, which the husband may 
alien in his life-time, (f; 

In equity to6, gifts may be supported be* 
tween husband and wife,(l) without the inter- 
vention of tinistees, though the law does not 
allow the property to pass.(/y?) Such gifts 
however, must not be prejudicial to his cre- 
ditors, nor of the whole of the husband's es- 
tate.(w) * 

(2) 3 Atk. 994. And if given by the husband, whether 
before or after marriage, they witi be liable to his credi- 
tprs, (2 Atk» 104. Ridout v. Lord Plymouth, where it 
mifst be inferred they were given by the husband— to re» 
concile the case with the preceding:) for they lessen the 
fund which would have gone to them ; which cannot be 
said where the gift was from a stranger, and equity has 
raised a trust on it* 

(m) 3 Atk. S70. Lucas y. Lucas, 3 P. Wms, 334, Slan- 
ning V. Style, 1 V^rn. 245. Bletson v. Sawyer, Punb. 
205, 3 Atk. 7% 

(n) 3 P. Wms. 334. 3 Atk. 72. Beard v. Beard. But 
though the wife may even have a decree against her hus- 
band in respect of such estate, (1 Atk. 278. Cecil v. Jux* 
on ;) yet if she do not demand the produce during his life- 
time, and he maintains her, an account of such separate 

estate shall not be carried back beyond the year. (2 P. 

-i - ~ - - ■ — - , — — ^^._^^___^^_^__^_ . _ . .. ^ ^ ^ ^ ^ 

AMERICAN CASES. 

(1) A feme covert may give her separate property -to 
her husband, as well as to any other person, if her dispo- 
sidbri of it be not the result of flattery, or force or impro- 
per treatment and such gift will be sustained in a court of 
equity. Jacques v. Meth. Epis, Church, 1 7 Johns. Rep, 
548. 
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The interest of the wife's separate proper- 
ty is always payable to the hiKsband, if he 
maintains the wife.(i>) However, where he 
receives a great part of her Ibrtnne, and 
will not settte the rest^ a court of equity 
will not only stop the payn^ent of the resi- 
due of her fortune, but will even prevent 
him from receiving the interest of the resi. 
due, that it may accumulate for her honefit.(p) 

S. B. Femes covert having separate 
estates, are as to such estates, consider- 
ed as femes sole i{q) therefore(i) whe, 
ther a power of disposal be vested in 

Wms. 82. Powell v. Hankey, 341. Thomas v. Bennett 
3 P. Wms. 355. 2 Ves. 7. 190.) This rule, however, pro- 
ceeds on the notion of the wife's consent ; for if, during 
the husband's lifetime, she demand such account, and he 
promise to pay whatever is due to her, she shall be allow* 
ed to come on his estate as a creditor for the amount. (1 
Atk. 269. Ridout v. Lewis, 1 Eq. Ca. Xbr. 140. A trea-*. 
ty between husband and wife, for the purchase of the 
wife's separate estate, shall not be carried into execution 
after the death of the parties. 

(0) 2 Ves. 561. 

(p) 3 Atk. 24. Bond v. Simmons. 
(5) 3 Br. P, C. Freeman v. More, 378, 3 Br. Cb. 
C^. 8* F^ttiplace v. Gorges. 

AMERICAN CASES. 

(1) Afeo^e covert, with respect to her separate estate, 
IS to be regarded in a court of equity as a feme sole and 
may dispose of her property, with the consent or concur- 
rence of her trustee, unless she is specially restrained by 
the instrument under which she acquires her separate es- 
tate. And though a particular mode of disposition be 
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thein(r) by the deed creating sucb estates, 
or not, they may absolutely dispose of such 
estates, or of money saved out of them i(s) 
and this without examination,(^) or joining 
trustees. (24) Real property too is subject to 

(r) 13 Ves. 190.* 9 Ves. 520. In Whistler v. Newman 
a power of disposing absolutely was not vested in the wife 
^t all, for the trustees were to take the interest from time to 
fime^ (4 Yes. 129.) and in More v. Huish, the intention was 
the same. 5 Ves. 693. Besides which the conduct of 
the trustees was in both cases highly culpable. The me' 
ihod of appointment enjoined by the deed conveying real 
property, must be accurately pursued — so too with regard 
to chattels, where only a qualified property is given the 
wife. Where husband a^nd wife have a joint power over 
the wife^s estate, the husband's letter to an agent, desiring 
his wife's compliments, is no proof of her joining in the 
authority. Amb. 495. Daniel v. Adams. 

(s) 2 Vern. 635. Gore v. Knight, 3 Atk. 709. Hearle 
V. Greenbank, 1 Ves. 303. 1 Eq. Abr. 346. pi. 1 8. 

(<) 13 Ves. 190. Sturgis v. Corp. Examination is ne- 
cessary whet*e the wife |pves up property that has not been 
settled to her separate use, and which the husband cannot 
recover at law, see post, sect. 2. c. 

(u) 1 Ves. 517. Grigby v. Cox, 14 Ves. 547. Essex 
v. Atkins. Unless their joining is made necessary by the 
deed appointing them. Where she acts according to her 
power, they must hold to Hie uses she appoints. 1 Ves. 
jun. 189. Pybus v. Smith, 3 Pr. Ch. Ca. 565. Ellis v. 

AMERICAN CASES. 

pointed out in the deed of settlement, it will not preclude 
hep from adopting any other mode of disposition, unless 
there be negative words restraining her powec of disposi- 
tipn. Jacques v. Meth. Epis. Church, 17 Johns. Rcp.>548. 
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such disposition, as well as personal ;(a:) and 
personal estate to the wife's separate use for 
life, and after her death to such person as she 
should by will appoint, or, in default of such 
appointment to her executors, seems to give 
her tlie absolute disposal during life ; for per- 
sonal property, limited to one and his execu- 
tors, is as absolute, as land to one and his 
heirs ; and the case of Socket and Wray(t() 
seems overruled by that of Heathy v. Tho- 
mas.(2;) 

Atkinson, 1 Anstr. 377. And see 1 Blackst. Rep* Comp* 
ton V. Collinson, 334. Where the husband haying cove- 
nanted to join in all necessary conveyances, a surrender 
of a c(^yhold by a feme covert alone was sustained. 

(x) 6 Br, P. C. 156. Wright v. Cadogan. 

iy) 4 Br. C. C. 483. 

{z) 15 Yes. 596. See also Anderson v. Dawson, 15 
Ves. 536. Bradley v. Peixote, 3 Ves. 399. Hales v. 
Margerum. The gift being absolute in the first place, the 
condition respecting the will is inconsistent and void. Co- 
Lit. 223. a. 224. a. But the mere grant of property to 
the separate use of a married woman does not render her 
the absolute owner of it, so as to enable her to niake a 
sweeping appointment of it, if it appears that the object of 
the grant would be defeated by such appointment, as in 
cases of annuity paid to wives living separate. 3 Ves. 
437. Hyde v. Price. So that the intention of the person 
creating the separate estate mtist always be considered^ 
Hoyey v. Blakeman, cited in Wagstaff v» Smith. 9 Ves. 
520. A trust to pay into the hands of the wif\ without any 
mention of a power in her to dispose, does not give the 
wife any right to alienate absolutely. Ibid. But a trust 
fa permit her to receive^ gives her the absolute disposition ; 
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Where, then, the wife has assigned her 
separate property, the assignee may have the 
trust executed in equity ; but a general credi- 
tor, it has been thought, cannot in equity be 
paid out of that property ; neitlier will equity 
in general, make good a contract against a 
iharried woman on which she cannot be sued 
at law.(fl) 

However, a woman having a separate es- 
tate will be bound to a specific performance, 
unless there be proof of fraud or undue in- 
fluence on the part of the husband ;(6) and it 
has also been determined that a court of 
equity will compel her heir to convey to 
the party in whose favour an agreement has 
been madeXc) And where a married woman 
agreed to pay her landlord an additional rent 
out of her separate estate, (without the knowl- 
edge of her husband,) in consideration of 
greater repairs, a bill by the husband, filed 

Pybus V. Smith, 1 Ves. jun. 189. 3 Br. C. C. 339. and 
the introduction of the expression, ^ to dispose of the same 
for such intents and purposes as the wife shall/rom time to 
time appoint,^' does not circumscribe the power to make an 
absolute and sweeping disposition ; ibid. Witts v. Daw- 
kins, 12 Yes* 501. for such a limitation is incompatable 
with the original gift. 

(a) 2 Ves, Jun. 150. 156. Duke of Bolton v. Williams^ 
4Br. Ch. Ca. 309. 311. 

(6) 3 Br. Ch. Rep. 340. Pybus v. Smith, 1 Ves. jun. 
189. 

(c) 6 Br. P. C. 156. Wright v. Cadogan. Rippon y. 
Dowding, Ambl. 565. 
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for a return of the money, and suggesting a 
fraud on him, was dismissed.(ti!) The bond 
too of a feme covert as a surety was enforced 
against her separate estate ;{e) and where a 
feme covert having separate estate borrowed 
money on bond, and died ten years after, it 
was decreed the bdnd should be satisfied out 
of the wjfe^s assets left by will, although the 
husband insisted on the statute of limita- 
tions, (f) It has been holden too, that the 
separate property may be applied to the dis- 
charge of a bond given by the wife brfore mar- 
riage ; but this was where the husband had 
absconded, so that he cannot be served ; for 
before that occurrence, the plaintiff ^s first bill 
against the wife's separate property was dis- 
missed, (g) 

Also if a feme covert having separate pro- 
perty borrows money, and executes a bond,(A) 
or enters into a bond jointly with her husband 
as a security for his debts, this will give a 
foundation to demand the money out of her 
separate estate ; and her declarations in such 

(e2) 2 Br. Ch. Ca. 1 9. Masters ▼• iFuller, 1 Yes. jm. 
513. 

(<) 15 Ves. 596. Heatly v. Thomas. But securities 
obtained from a maaried woman having separate property, 
by a creditor of her husband^ who, suppressing that 
fact, procured himself to beappornted one of the trustees, 
were set aside. 16 Yes. 116. Dalbiac v. Dalbiac. 

(/) 2 P. W. 144. Norton v. Turvile. 

(g) 1 Br. Ch. Rep. Briscoe v. Kennedy, cited. 

(h) Or promissory note. Bulpin v. Clark, 1 7 Yes. 365. 
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4asc may be read in evidence against her,(t) 
86, a ^ant of an annuity by a married woman 
mit of her separate estate Was established, 
(notwithstanding notice by the trustees that 
tbey would only pay to the wife herself ;) 
ihe transaction, though for her husband's be- 
nefit, being her deliberate aCt When aware of 
What she was doing* (^) 

On review of all the authorities, it seems ^ 
that a feme covert having power of disposition 

a) 2 Ves. 190. Norton v. Tufvil, ? P, Wms. 144. 
Hulme V, Tenant 1 Br. Ch. Rep. 16. Stanford v. Mar- 
afhall; 2 Atk. 68. The bond, though a nullity, is evidence 
of her intention. Per Ld. Eldon, in Parkes v. White, 1 1 
Ves. 209. 

{k)' 14 Ves. 54I. Essex v. Atkins, 9 Ves. 520. But 
Where husband and wife had raised inonry upon very 
extravagant terras, by way of annuity charged on the 
wife's separate estate, the court would not enforce the . 
security, btit* dismissed thd bill. 5 Ves. 694. Moers v. 
Hbisli. And it riiust be observed, that the cases of Duke 
ofBolron V. Williams, {% Ves. juh. 138.) and Jones v. 
Harrisi (9 Ves. 486.) seem in effect to 6veirrule the cast 
of Hulme v. Tenant, and consequently to shake those of 
HiS'atlyV. T^homas, and Bulpin v. Clark ; so that the extent 
cJf the liability of feme Covert's separate property to her 
general engagements (that is, to her bond, or any other 
instj'uttient not specifying the property to be affected, or 
4hfe mod6 in which it is to be affected,) cannot be consi- ^ 
ilit^d aV vi^ell stettled. Lord Eldon said Hulitie' v. Tenant 
w^S^ a^pi'ddfgiously strong case, (Nantes v. Corrock, 9 Ves* 
' 108\) artd th^t the* case would require full consideration if 
^ei^* the |Jcfitit shotild divine tly occur. (Jones v* Harris, 
• Ves. 486.) 

. 37 



tat Law of [Chap, V. 

over it, may give her estate to her husband, 
as well as to any one else, however formally 
and strictly it may be limited to her separate 
use.(^) But though the cases never intended to 
forbid this, where the husband behaves well, 
yet it is an act that the court looks upon with 
the utmost jealousy. 

However, where the wife's separate Estate 
and provision is not an immediate enjoyment, 
but contingent on the event of her. surviving 
her husband, and no absolute power of dis- 
position over it, is reserved to her by the deed 
securing such contingent provision, equity 
will not permit her to make a transfer of4t to 
her husband. (m) As wher6 property is set- 
tled on the husband for life, aid ^ he survive 
his wife, to him absolutely ; but if she sur- 
vive, to her absolutely. In this case the hus- 
band can have np netful cl^m to the vrife's 
interest created for her benefit, with his con- 
currence: an interest too, of such a nature, 
that if created by a third person, he could 
^bave no power over it, as not taking effect in 

(0 1 1 Ves. 209. Parkes v. White. And the court will 
compel trustees to convey according to her dispositiooy. 
where properly made. Per Lord Eldon, ibid, 

(m) 10 Ves. 580. Richards y. Chambers. Seamen v. 
Duel. Where all the cases are considered. See toa • 
Yes. 164. Sparling v. Rochfort; where the court dismit* 
sed a bill, stating that the wife was willing, at someJiUure 
period^ when the court according to its rules could asklher 
to give her consent, that the husband should retain a rm* 
due undscertamtd* 
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possession during his life : the wife's consent, 
on examination, can only be availing where 
she has a disposing power; and as a feme 
covert ishe has no power of disposition (such 
po^er not being reserved by deed) over a 
contingent property like the present, whatev- 
er she might have over separate property in 
her actual enjoyment ; neitherjivin equity by 
conceding such a power deprive the woman 
of the only indefeasible means of securing a 
provision for her widowhood • ^ Such, (says 
Sir William Grant) were the terms upon 
which alone she chose to contract while in a 
condition to exercise her unbiassed judgment : 
she meant while sui jtiris to make a provision* 
for herself^ in the event of her surviving her 
husband, and to secure it from the effecl^ of 
the influence and solicitations to which she 
might afterwards be exposed. She might be 
told, that there is no way in which tliat end 
can better be accomplished, than by the means 
which have been adopted, that absence of 
power, and legal incapacity to act is the best 
accurity. If the court will not ijnterfere, a 
woman about to marry has the power to se- 
cure to herself this kind protection ; but she 
is deprived of it, if the court, upon her con- 
sent while covert, annuls. the contract made, 
for her benefit while sui juris.'' 
' If a wife charge her estate with the payment 
^ber husbltnd's debts, or apply it to such. 
purposes) and this do not appear to be intend- 
ed by her as a gift to him, equity wiU decree 
th<^ husband's assets ta be applied in exone- 
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ration of her estate, or in r9-|»yiiient of the 
money ad vanced.Cw ) 

For the wife's ^eparatp property catiiiot he 
taken in execution by her husband's creditors, 
even thpugh it were conveyed to her by her 
husband after carriage, pmvjded that this 
were bona fide withoujt intent tp defraud ere- 
ditors, on valuable consideration, and before 
action coffimen£ejd.(o) 

Even a voluntary conveyance to a -wift, 
after marriage, has been held good against 
creditors, where the husbj^nd made it in con- 
sideration of an accession to his wife^s for- 
tune, apd the settlement before marriage wa» 
inadequate!!(p) 

(n) 2 Yern, ?37. J Br. f . C J. Poqdck v. l^pe, ? 
' Vern. 604. 689. 1 P. Wms. 264. $ Atk. 344. Ir^ Tate 
V. Austin, 1 p. Wms. 264. it is said, that all pther debt^ 
qaust be first pajd. JBqt in Hobinson v. Gee, 1 Ves. 252, 
Lord Hardwicke appears to have denied that the other 
creditors can coipe in pro tantQ on the wife's estate, where 
she has been first paid ; and if at the, time when a mortgage 
or security js made by the wife for the payment of the 
husband's debt, (whether before or after marriage) a set- 
tlement is also made, the hysband is not considered as an- 
swerable to the wife'e estate for the money borrowed. 
P^r Lord Hardwi<^k in Lewis y. Nangle, Ambl. 150. th« 
general right of the tvife may also be repelled by evidence 
to shew her intention that her qwn estate should bear the 
cijarge. 3 Br. Ch. Rep. 201. Clinton v. Hooper* . 

(o) 10 Ves. 139. Lady Arundel v. f^hipps, 6 East, 
257. Dewy v. Baynti^n. See further on this head, anti^ 
phap. ii. s. 1. note ^t this end, and post, chap* ii(* 

(p) 3 Atk. 720. But after ip^rrigige a vplyntary coiv 
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If trustees pajr die wife^ separate fortune 
to the husb^ud, it is irrecoverable ;(q) but, 
with respect to property, not settled to her 
separate use, 

«. C Where such property or int€frest» 
fiirththcoming to a married woman are by 
any means in the power of a court of equi- 
ty, the Qourt will not yield them up, un- 
less the husband -make a proper settle- 
ment(r) (that is, adequate to the fortune he 
receives) or the wife in court consent to 
his receiving it ;(s) (equity has even gone 

vojance without some such cOnsiaerations as the preceedr 
ing, would be void against subsequent purchasers for a 
valoable consideration, and creditors. 3 Atk. 410* 412. 
White V. Sansum* 

iq) 3 Atk. 420. 1 Fonbl. Tr. Eq. 304. Pr. Ch. 414. 
Squire v. Dean, 4 Br. Ch. Rep. 3S6. And the wife can* 
not charge the husband's heir for it. 10 Yes* 51 1. Lench 
v^Lench. 

(r) Nels. Ch. Rep. 377. Wcntworth v. Young, t 
Vern. 494. Oxenden v. Oxenden, Skin. 988. excepi 
where the husband ^5 made an adequate settlement, or 
the settlement was expressed to be made in consideration 
of future accessions. Blois v. Countess of Hereford, 2 
Vern. 501. Cleland v. Cleland, Prec. Chas. 63. AmbL 
69$. end such settlement should be made before marriage 
1(1 order to be availing. Lanoy v. Duke of Athol, 2 Atk^ 
i(44. If the settlement be made in consideration of pari 
of the, wife's fortjune, choses in action not comprised in 
that part, survive to the wife. Prec. Ch- 63. 

(0 ii'inch's Rep. 145. 1 P. W. 768. 2 P. Wms. 639w 
* 1 Str. 238. 1 Ves. 539. 2 Atk. 67. 44B. If the wife be 

« 

abroad, the examination and consent must be taken bj 
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80 far as to restrain him from proceeding in 
the spiritual court for the wife's portion aris- 
ing out of personal estate, because that court 
cAnuDt oblige him to make an adequate pro- 
vision on her.(0 ,But this, equity i& pergonal 
to the wife, for if she die in the husband's 
lifetime, leaving children, he is entitled to her 
personal property without making provision 
for tliem \(u) and so are his assignees. (a;) And 

^dedimqs,^ as in the case of a fine : or by a magistrate of 
the place, with an attestation by notaries, and a transla- 
tion* (2 Yes. 60. Parsons v. Dunn, 3 Bn Ch. Ca«.337. S 

m 

Br. Cb, Ca. 663. Minit v. Hyde.) In America, by a 
eoromi$sioh issuing under the government there. S Yes. 
%%i. Campbell v. French ; in one case under particular 
rircumstances, a letter from the wife in the East Indies 
was held sufficient. Dick. 293. Palmer v. Palmer. The 
wife must be apprised of the amount before her consent. 
Anstr. 93. Edward v« Townsend. 

(0 Pr. Ch. 543. 2 Atk. 420, restrained till he makes 
an adequate settlement, Toth. 114. Tanfield v« Dayen* 
port : and if he refuse, will order the interest to. accumu- 
late for the wife, unless he be starring. 3 Atk. 30. Bond 
V. Simmar. 

(u) Ambl. 509. Scriven v, Tapley. A fund decreed 
to be secured for the benefit of the wife and her issue, till 
the husband makes a settlement, shall belong to her if she 
$ui*vive, .though there be issue of the marriage. Fonbl. Eq« 
Tr. 97. Phipps V. Earl of Anglesea. But if the surviving 
wife die without issue, the husband^s representatives are 
entitled to it. Packer v. Wyndhara, Pr. Ch. 418. Con- 
^y Wytham v. Caw thorn, 1 Eq. Ca. Abr. 392. pi. 1. 

fa?) 3 Atk. 717, Except where an order has been ob^' 
twined for a settlement on the wife and children ; which J9 
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a court of equity will not in general interrupt, 
the legal title of the husband to the property 
of his wife, unless called on by him to lend 
its assistance ; then, if he ask for equity, he 
must do equity, by providing for his wife.(y) 
However, it seems from the case of Winch v. 
Page, (Bond, 87) supported by an expression 
of Lord Hardwick's^ in Jewson v, Moulson. 
S Atk. 4£0. that if the husband sues atjawfor 
a chose in action, as a bond due to his wife, 
thQ court if the wife pray it, or the obligor, he 
-being her father will grant an injunction till 
the husband makes a proper settlement. 

Lord Hardwick appealed to have reftised to 
order the whole of the wife's fortune to l>e 
paid tathe husband, though the wife was in 
court and desired it.(z) But in Willats v. Cay, 
the Master of the Bolls is reported to have 
ordered the wife's whole fortune to be paid to 
the husband though insolvent,(«) tlie wife be- 

indefeasible, though the husband die before any proceed- 
ing, on it* 10 Yes. 84. Murray v« Lord Elibank. 

<y) 1 P. W. 378. Squib v. Wyn, 2 P. Wnas. 639. Mil- 
Berv. Colmar, 3 P. W. 11. 2 Atk. 420. 5 Ves. 5\5. And 
this equity will be granted, whoever may be the applicant 
to the coprt, the wife or her trustees, as well as her hus- 
band or his assignees. Ex parte Coysegame, 1 Atk. 109. 
]M^alis V. Mealis, 5 Yes^ 739. in note. Id. 737. Elibank 
T. Montolien, 10 Yes. 674. 

{z) 2 Ves. 579. Ex parte Higham, Ca. Temp. Talb. 
43. Blackwood v. Norris, cited. 

(a) 2 Atk. 67. As to part of her fortune, if she persists 
in requiring it to be paid to her husband, the court rmtst 
ct>BQply,6 Br. Ch. Co. 197. Drmmock v. Atkinson. 
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ing in court and consenting. The life's con« 
sent cannot by the rules of the court be* dis- 
pensed with, if the sum exceed i OG guinea^ i(6) 
nor .will the court part with the property, evert 
with such consent, unless there he an affidavit 
both by husband and wife^ that the propert/ 
18 not settled. (c) 

, . But with the consgnt, of the wife, money 
left in trust for the wife and her heirs, to be 
kid out in land, was ordered to be paid to the 
husband without being invested ib lafid.((f) 
So, stock standing in the name of trustees iiiii. 
der a settlement, the dividends td be paid fo 
the wife, or to such uses as she should* fitom 
time to time, during coverture, appoint, tvas 
ordered upon her consent to be paid id the 
husband, though there was no appointment. (^) 

And a legacy given the wife for her sole 
use, with a power of appointment by will, was 
ordered with her consent, to be paid to her 
husband ;(/) so, money settled in like man- 
ner,(^) 

The husband as we have seen, hds gteneri- 
ally the absolute disposition of all his wife's 
personal property. But he cannot assign a 

(6) 3 Bn Ch- 237, ,1 P. Wms, 7fe6. 2 Atk, 6*. 448. 
452. 2Ves.jun. 512. 

(c) 2 Br. Ch. Ca. 663. 2 Ves. jun. 3ft— 1. 51 2» Bin- 
ford v. Bo wden. 

(d) 3 Atk. 71. Pearson v. Brer€t6n. 

(c) 3 Br. Ch. Rep. Clarke v. Pester,' cited. 
(/) Ibid. Newman v. Cartony. 
fe) Id. Ellis V. Atkinson. 
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possibility, or contingent interest in a term, tb 
which she may be entitled ; that is, where 
the possibility is of such a nature that it can*, 
not happen in the lifetime of the husband ;(/r) 
nor will his disposition of her choses in actiofi 
be availing against her, unless for a valuable 
consideration, (i) And where the property is 
the subject of equitable jurisdiction, and the 
husband^s assignees(A:) are obliged to go into 
equity for the recovery of it, they are subject 
to the same equity as the husband, and must 
previously make provision for the wife :(l) nor 
is this doctrine confined to general assignees^ 
but seems equally to hold as against a particu- 
lar assignee for a valuable consideration, (m) 

<ft) Co. Lit. 46. b. 

(0 2 Atk. 207. Bate v. Dandy, 417. Jewsen v. Mout 
8on, 1 Br. Ch. Rep. 44. Dick. 340. Beckett v. Beckett. 

(k) Whether bankrupt assignees, 1 P. Wms. 362. Jar 
eobson v. Williams, or assignees for paynent of debts ; (4 
Br. Ch. Rep. 139. Prior v. Hill,) and see Like v. Ber- 
esford, 3 Ves. jun. 506. which involved circumstances so 
favourable for the assignee, that he must have prevailed 
if any case could affect the wife's equity. 

(/) 1 P. Wms. 251. Miles V. Williams, 382. 2 Atk. 
417. Jewson v. Moulson, 2 P. W. 639. * 5 Ves. 515. 2 
Atk. 67. 440. A chose in action (as*a mortgage) belong- 
ing to tike feme when sole, passes by the assignment on 
her husband's bankruptcy, unless reserved by articles bq- 
.fore marriage, 1 P. W. 458. 

(m) Macauley v. Philips, 4 Ves. 17. H. 528. Franco 
v^ Franco, S Ves. 50(l» Unless perhdps a trust term is to 
be considered an exception, because it may be taken at 
law Ulnder a Fi. Fa. 4 Ves. 1,9. 628. 2 V^xp. 27©: 

38 
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Tim equity, as^we have seen, is personal to 
the wife, and does not extend to children :(n) 
and it is doubtful whether equity will inter- 
fere where the assipjnees can get possession 
without the aid of Chancery.(o) The following 
cases will perhaps best explain the nature and 
occasion of such inteiference. 

Where a feme covert was a ward of the 
court, her property was ordered to be settled 
on her in opposition to the husband's assign- 
ment for a valustble consideration ;(;?) so, 
where money was declared due to a wife, the 
court would not order it to be paid to her 
trustees on motion, till the Master had made 
his report on the settlement. (5^) A large le- 
gacy was left to the defendant's wife, for which 
he sued in the spiritual court j testator's ex- 
ecutors filed a bill for an injunction against 

(n) AmbL 50^. Scriven v. Tapley. And the wife in 
•general is entitled only to a part and not to the whole of 
the property belonging to her. 2 Ves. jun. 607. Burdon 
V. Dean* If she obtains an order for a settlement on her- 
self and her children, and dies before any further procee- 
ding on it, the children have an interest in. that order, of 
which they caijnot be deprived. Murray v. Lord Eli- 
bank, 10 Ves. 84. 

(0) 2 P. W. .639. 515. 440. It seems a general rule, 
that where a woman by marriage agreement is to have the 
separate use of any estate during coverture, if any of it 
is invested in'a purchase,thc court will follow it, as tbe 
, produce of wha't she ought to have. 2 Eq. Alir. 148. pi.- 
2. Eastby v. Eastby^ 

(p) S Ves. 506. Like v. Beresford. 

iq) 1 Anstr. 274. Hardwick v. Wjnd- 
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the husband ; per curiam, the money shall be 
secured to the wife, whoever may- be the plain- 
tiff to ask it in equity; (r) And upon ^ bill by 
husband and wife for money in her right, the 
court will decree it to them jointly, that the 
wife may hare a chance of survivorship (sj 

Where lands were devised to a wife's sepa* 
rate use, but no trustees were appointed, itiie 
husband was held a trustee for his wife; and 
though he became bankrupt, the lands were 
not allowed to pass to his creditors (^) An4 
even where a settlement was made bv a 
husband in consideration of the fortune he 
would receive with his wife in marriage, (no 
intention being expressed that he should b^ 
benefited by any future accession) it was hel4 
that a subsequent interest arising to her as 
next of kin, should not go to the assignees 
under her husbands bankruptcy. (2^) The same 
equity i&xtends to a legacy bequeathed to the 
wife under the same circumstances, and not 
reduced into possession by the husband in his 

(r) 1 Str. 503.- Gardener v. Walker. 

{s) 2 Ves. 669. Pawlet v. Delaval. 

(0 2 P. W. 316. Bennet v. Davis. The same, as to 
chattels, 7 Vin. 95. Kirk v. Paulin. 

(tt) 10 Ves. 574. Carr v. Taylor. So where trustees 
possessed the husband of his wife's fortune, in considera- 
tion of his making a settleraen^ equity supported the set- 
tlement, though made after- marriage and impeached by 
creditors. Pr. Ch. 22. Moore v. Ricault, 1 Ves. 196. 
Dundas v. Dutens, 2 Atk. 519. Middleccmbe v, ]tfarlQW# 
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lifetime ;(ar) for, as we have seen, a settlement 
in consideration of the wife's fortune, doea[ 
not entitle the husband to future accession^ 
unless they be expressly mentioned in the 
settlement, or reduced iato possession by him 
in his life-time, (t/^ 

As equity will compel a performance of 
marriage articles ;fe) so it will prevent the 
husband from defeating his own agreement by 
disposing of a future executory interest in a 
term, or other chattels provided for the t^if^ 
with his consent (a) 

The court will interfere too, in securing 
a provision to the wife where no settlement 
has been made; or an agreement for one 
has not been fulfilled, or the husband has 
disposed of his wife's portion without hav, 
ing secured her an adequate remuneration. 

Thus, where the husband had received 
great part of a legacy which was the wife's 
only portion, and refused to make a settle* 
ment, the court stopped the residue and 
the interest also, that it might accumulate for 
the wife's benefit.(i>) And where J. 8. having 

(x) 9 Yes. 87* Mitford v. Mitford ; and in one case 
:the wife's equity was extended to the rents of her real es- 
tate vested in trustees* 2 Ves* jun, 607. Budon v. Dean* 

(y) Ante. chap. ii. sec. 3, 

(z) 2 Vern. 493. 

(a) 1 Ch. Ca. 2'25. Doyky v. Perful, 1 Vern. 7. 18, 
lEq.Ca. Abr. 58. 

(b) 3 Atk. 20. Bond v. Simpson. A., Of) marriage, 
liavin^ agreed to settle his wife's stock on ^f fdr her ui^e^ 
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made an assignment of lOOL per annum, part 
.of the dividend of stock to the amount of S60L 
per annum, invested in trust for his wife, went 
abroad without having made any provision for 
her ; and A. B. his surety filed a bill to en- 
force the husband's assignment, an indemnity 
to him against past and future payments ; and 
the same was established, upon a bill filed on 
behalf of the wife, the court directing the re<- 
maining 160L per annum to be paid to»her.(c) 

The wife of a bankrupt filed a bill for her 
distributive share of the residue of an intes- 
tate's personal estate ; as the* husband had 
not by his settlement expressly included for 
himself future accessions to his vdfe's fortunCi 
as well as the portion belonging to her at the 
time, his assignees were directed to make a 
proposal foi^ an adequate settlement in respect 
of the property accruing from the intestate ; 
but were allowed to take into consideration 
the settlement already made upon her : (the 
administrator of the intestate were pot allow- 
ed to set off a bond due froni the bankrupt to 
the inte0tate.][(d) 

Where the trustees in a marriage settlement 
lent part of the trust monies to the husband, 
upon his bond, when in full credit, and he 

fraudulently prevailed on her to transfer the stock to him- 
Without a settlement. Decreed he should transfer the stock 
^lo the use of his wife, and pay all costs. 1 Yes. jun* 2U 
JLampert v* LamperU 

(c) 1 1 Yes. 1 2. Wright v. Morky. 

<4^ M) Yes. 424; 
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purchased an estate to himself in fee, — be- 
came bankrupt, arid the estate was conveyed 
to bis assignees, — ^the estate so purchased was 
ordered to be conveyed to new trustees, upon 
the trusts of the settlement, and the resMue 
of the bond debt to be proved under the com- 
mission against the husband x{e) and though 
a bond by a husband to pay a sum in the event 
of his bankruptcy, or insolvency, cannot stand 
against ^creditors, the property of the wi^ 
may h? limited to the husband till he becomes 
bankrupt or msolvent, and on that event, for 
his wife and children : and where in articles 
for such a settlement, the husband covenanted 
to give a bond for d,000L upon the same trusts 
and had received all his wife's fortune with- 
out making any settlement, proof was admit- 
ted under his commission, not only for the 
amount of her property agreed to be settled ; 
but the 5,00()L, or so much as the value of 
the wife's property would extend to beyond 
thjB sura agreed to be settled. (/*) 

Where a husband covenanted in his mar- 
riage settlement to convey suiiieieht in value 
to answer an annuity which his wife had at 
the time of her marriage^ but died without 
having so done, the court decreed the defi- 
ciency to be made good out of his estate. (^) 

(e) 2 Dick. 593. Wilson v. Foreman* Sed qusre, and 
sec Lench v. Lenob, 10 Ves 61 !• 

(/) 8 Ves. 5J53. Ex parte Cooked Vide 2 Str. 947* 
, litfckyer v. Savage. 

(g) Matthews v. Matthews, Diok. 470. Where a bus^ 
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So, where the wife dies leaving issue, while 
he is under an order to make a settlement, 
the court will bind faim to the order.(A) And 
the wife's elopement with ?in adulterer was 
held no bar to a specific performance of the 
marriage articles.(i) 

Where husband and wife mortgae the 
wife's estate, and the husband receives the 
money, his estate shall be hable to redeem *^{k\ 
but the claim, though preferred to charity 
legacies, is postponed to simi)le contract 
debts ;(/) and the estate shall be liable, though 
the husband except his wife's debt from those 
to be paid(m) A wife Laving joined her 
husband in mortgaging her estate to buy him 
a place, and the husband having afterwards 
paid the money, taken up the mortgage term, 
and devised it to the younger children, it 
was decreed the heir of the wife should 
have the term discharged of the husband's 
claims.(w) And in a mortgage by baron and 

band on marriage imposed on his wife by giving her a 
bond void at law, equity established the agreement ac-^ 
cording to the intent of the parties. 2 Atk. 96. Watkins 
V. Watkins* 

(ft) Dick. 604. Ro we V. Jackson. 

(0 3P. W. 268. Sidney V. Sidney*. Bdtsee Dick. 
'S21. 806. Lee v. Lee, where the court would not assist 
a wife who had eloped, in recovering her separate pr^ 
jierty. 

(t) 2Vern. 604. Pocock v. Lee. ^ . . 

(0 2Vem. 689. Tate v. Austen. / . 

(m) 3 Br. Cha. Ca. 545. ^ ^ 

(n) 1 Br. P. C» 1 Huntingdon v. Huntingdot). * 
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feme of the feine'& New River shares, with- 
out a fine, the lease was held determined by 
the death of the husband, and the mortgage 
at an end.(o) 

2. D. When two species of provision are 
appointed for the wife, and it clearly appears 
from express declaration or necessary infe- 
rence, that it never was intended she should 
enjoy both at once, the wife is put to her 
election.(j9) The nature of this election, 
when it lies between jointure or dower, and 
some other provision, is explained in the 
chapters on those subjects : we may here con- 
sider how it stands in other cases. As where 
A. covenanted on marriage, that if his wife 
survived, she should have half her fortune 
secured : A. died, and left her more than she 
could claim. Per curiam, the legacy shall 
be considered in satisfaction of the covenant ; 
but the wife shall elect which portion shQ 
pleases.(^) So, where A. tenant in tail, (re- 
mainder to B., the wife of C, in tail,) conceiv- 
ing he had obtained a fee, under a void exe- 
cution of power, granted leases, and then 
devised the estate to B. for life, remainder 
over, and gave B. and C. other benefits under 
his will, leaving D. residuary legatee ; upon 
a bill by D. to establish the will, B. elected to 
take her estate tail in opposition to the will, 
which tihe Master reported to be for her be- 

(o) 2 P. W. 127, Drybutter v. Bartholomew, 
(p) f Ves. juo. 572. French v. Davies, 3 Ves. 249* 
fitrathan r. Sutton> 

(9) 9 Eq. Abr« B4* pL U Corus v. Farmer. 
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neflt, and it was decreed accordiDgly.(r) So, 
where a wife has one claim under the will of 
her former husband, and another against it, 
she shall elect between them.(5) 

And though she shall not always be pre- 
cluded, by having received one portion, if she 
should afterwards discover that the other is 
more beneficial ;{t) (as where testator gave 
his wife an annuity, charged on an estate of 
which she would be dowable; and this was held 
a case of election, but that the widow had not 
made her election by accepting the annuity 
for three years :(z^) and where the husband 
erf an infant widow having entered on the set- 
tled estate, her election was held to be bound, 
only during the coverture ;) 

Yet she shall make her election within a 
proper tim^^ and be bound by it. Thus, 
a widow, who (having different interests un- 
der her settlement, and the husband^s will,) 
proved the will, .actexi under it, and received 
the rents for six years, was held to have made 
her election.(:r) However, no line can be 
drawn as to the precise act or time that con- 

(r) 2 Ves. jun. 544. Darlington v* Pulteney, 3 Ves. 
3a4. 

(s) 5 Ves, 515. Blount v. Bestland. 

(t) Especially where her election was made under a 
mistaken impression of the extent of the claim. IS Yes. 
13 S. Kidi^y v. Gonpmaker. 

(tt) 3 Br. Ch. Ca. 2!55. . Wake v. Wake. 

(x) 3 Br. Ch. Ca. 88. Butricke v. Broadhurst. 

39 . ■ 
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gtitute an election binding : it must depend 
on the circumstances of the case; and it 
seems that where the court has held the wife 
bound, they have ever ascertained that her 
election was of the most beneficial alterna- 
tive; and have even decreed against her 
election, where it appeared prejudicial to her 
children.(t/) 

When it is not clearly i^jconsistent with the 
husband's intentions, the vnfe shall have both 
provisions : as where A. on marriage cove- 
nanted to secure i,0002. per annum to his 
wife, in lieu of dower, and by his will devised 
to her considerable real and personal estate, 
she was held entitled, both to her annuity and 
the devise. (;z) 

S. E. A woman by ill conduct forfeits, in 
most instances, the interposition of Chancery 
in her favour. Thus, if she elope without 
cause, and refuses to return, equity vnll not 
assist her in recovering her separate proper- 
ty.(a) And vehere husband and wife living 
apart under a divorce a mensa et toro obtain- 
ed against the wife for adultery ; the wife pe- 
titioned that her money might go to her sep- 
arate use, and the husband petitioned it might 
be paid to him, the Lord Chancellor would 
make no order. (6) Nor would equity allow 

(jf) 2 Veru. 606. • Hancock v. Hancock. • 

(0 7 Br. P. C. 12. Broughton v. Errington, 3 Br. P. 
e. 614. Lucy V. Moore, 3 Bn Ch. Ca. 241. Forsyth 
V. Grant. 

(a) Dick. 321. 806. Lee v. Lee. 

(h) Can- V. Eastbrook. A wife divorced a nenta ct 
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a wife maintenance, after full proof of elope- 
ment and adultery ; and the obtaining a " sup- 
plicavit,'^ does not justify an elopement.(c) 

However, where the wife sues for a speci- 
fic performance of her marriage articles, 
her elopement with an adulterer seems 
no bar.(d) And where a wife's fortune 
was settled in trust, but no provision was 
made for payment of the interest during co- 
verture ; — she quitted her husband and liv- 
ed in adultery ; — on a bill for payment of the 
dividenjis, the court decreed the husband* 
to provide for the wife, but ordered the fu- 
ture dividends to be paid into court, and the 
costs out of the accumulated dividends.(6^) It 
appears too, that* the adultery of the wife is 
no plea to a bond given by the husband to 
trustees for the wife's separate maintenance ; 
and this, though the* wife were guilty, . and 
the husband ignorant of the adultery, at the 
time he entered into the bond.(/) 

2: F. There are some early cases in which 
the court seems to have enforced the hus- 
band's agreement to dispose of his wife's pro- 
perty, or his covenant that she should levy a 

toro^ forfeits her right to widow's chamber, under the 
custom of London: and she cannot claim administratioft 
in the spiritual court till the divorce is repealed. Bunb» 
16. Pettifer v* James. Pr. in 'Ch. 1 U . Shute v. Shute. 

(c) 3 Atk. 550. Head v. Head. 

Id) 3 P. W. 2«8. 275. Sidney v. Sidney. 

(c) Ball V. Montgomery, 4 Br. Ch. Ca. 339. 2 Ves. 
'un. 191. . 

</) I N. R. 121. Field v. Serres 13 Ves. 439. 
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fine. However the interference of the court 
in such cases would effectually, deprive mar- 
ried women of any power to reserve a sepa- 
rate property to themselves. A.nd in Emery 
V. Wase^C^) the Master of the Rolls said, he 
had no conception that as against them any 
such agreement could be enforced ; binding 
their interests by agreement, though they 
could not be bound by conveyance. ^How 
far the husband is liable in damages for not 
making good the agreement, or hbw i^r in 
equity he will be compelled to prevail on his 
wife, is another consideration. 

Ther€ have been instances of committing 
the husband to the Fleet till the wife should 
do the act ; and there was otie instance where 
the husband staid a great while in prison ; 
and then, making it appear that he could not 
prevail on her, was dischaged.(A) 

Where a husbahd and wife jointly agreed 
to convey, the husband was decreed to con- 
vey, and to procure his wife to join, or to 
refund the money received: but the court 
would not make personal decree on the 
wife(i) 

Under particular circumstances too, a hus- 
band was decreed to* procure his wife to join 
in a surrender of copyhold estate , (A:) * 

. (g) 5Ves.jun.:&48, * 

{h) 5 Ves. jun. 848. See 3 P. W. 18&. 5 Vin. 54K 
pi. 35. • 

(i) 2 Ves. 57. Sedgwick v. Uargrave.^ 

(i) 7 Ves. 474, St^hcnson v. M©rris. 
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4. As to alimony, it has been decreed by 
equity in many cases, where it does not appear 
whether the decrees proceeded upon a pre- 
vious divorce in the spiritual court, or upon 
an agreement between the parties ;{/) but 
in Williams v. Callow,(m) the pourt appears 
to have decreed the wife a separate mainte- 
nance out of a trust fund, on account of the 
cruelty and ill behaviour of th^ husband,though 
there was no evidence of a divorce, or agree- 
ment that the fund in dispute should be so ap- 
plied. And in Watkyns v. W|itkyns,(n) the 
husband having quitted the kingdom, Lord 
Hardwick decreed the wife the interest of a 
trust fund till he should return ^nd maintain 
her as he ought. 

Yet in Head v. Head,(o) *Lord Hardwick 

(0 1 Ch. Rep. 24. Las"brook v. Tyler, ?7. Ashton 
V. Ashson, 99. Ressell v. Bod will, 118. Whorewood v. 
Wtorcwood, 1 Ch. Cas. 250. were all, except Lasbrook 
V. Tyler, during the troubles, and the, decrees of the Com- 
missioners confirmed by the act for that purpose* 1 Ch. 
Rep. 1 18. in 2 Vem. 76. Nicholls v. Danvers. Proceed- 
ings had been laid in the ecclesiastical court, propter sae- 
vitiam: in Angier v. Angier, ®ilb. Eq. Rep. 172, there 
was an agreement ; m Oxendon v. Oxendon, a divorce. 

(m) 2 Vern, 493. G71. 762. 

(n) 2 Atk. 96. 1 1 Ve^. 20. 2 Ves. 1 91. 4 Ves. 798. 
Where the husband was in a state of imlDecilHty, a fund ia 
court belonging to him was ordered to be paid to the wife 
for the maintenance of the family. 4 Br. Ch. Ca. IQO* 
Bird V. Lefevre. 

(o) 3 Atk. 547. A covenant by a husband to pay trus- 
tee an annual sum by way of separate maintenance for 
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observes, that he could find no decree to com- 
pel a husband to pay a separate maintenance 
to his wife,unles3 upon an agreement between 
them, and even then unwilUngly. And this 
opinion of Lord Hardwick appears most re- 
concileable to principle ; for the case of a di- 
vorce propter ssevitiam, may be considered as 
an implied agreement ; and if there be an ex- 
press or implied agreement, there seems no 
doubt but that courts of equity may, conciir- 
rently with the spiritual court in proceeding 
upon it, decree a 'separate maintenance.(/?) 
The spiritual court, however, would be the 
more proper jurisdiction, if acted in rem,(5') 
And Lord Loughborough is reported to have 
said, that he took it to be settled law, that no 
court, not even* the ecclesiastical, has any 
original(r) jurisdiction to give a wife separate 
maintenance; it is always as incidental to 
other matter, that she becomes entitled to a 
separate provision. If she applies to the 
Chancery upon a supplicavit, for security of 
the peace against her husband, and it is ne- 

his wife in case of their future separation with the consent 
of trustees, is valid in law. 2 East, 283. Lord Rodney 
y. Chambers. 

(/)) Wood's Inst 62. 2 Vern. 386. Sealing v. Craw- 
ley, 3 Br. Ch. Rep. 6. Guth v. Guth. Equity considers 
the agreement waived, if afterwards the parties cohabit. 3 
Br. Ch. Rep. 619. Fletcher v. Fletcher. 

(9) LIU Rep. 98. 2 Atk. 511. 3 Ves. 352. Legard 
V. Johnson. 

(r) 2 Ves. jun. 1 95. Ball v. Montgomery. 
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cessary that she should live apart,(^) as inci- 
dental to that, the Chancellor will allow her 
a separate maintenance. So, the ecclesiasti- 
cal court, if it is necessary for a divorce a 
tnensa et toro propter S8Bvitiam.(^) 

But though the court cannot decree alimo- 
ny or a separation, yet it can enforce articles 
of reparation voluntarily entered into : howev- 
er, if the parlies choose to come together 
again, the articles are no longer binding, (w) 

And where a wife filed a bill for perform- 
ance of an agreement, and for alimony, she 
being compelled, by her husband^s cruelty, to 
leave him, the court decreed her 6O0L to car- 
ry on the suit.(a;) So where a husband, by 
force compelled his wife to execute a deed of 
8eparation,allowing a maintenance inferior to 
her rank and fortune, equity will decree a pro- 
per maintenance.(i/) 

By deed executed before marriage, it was 
agreed that if any separation should take 
place by the desire, or at the instance of the 
wife, then the husband should receive the 

(s) But the obtaining a supplicavit does not justify the 
i^ife's elopement. 3 Atk* 550. 547. 

(t) 2 Yes. jun* 195* And when the husband has once 
entered into a bond to trustees, for the wife's separate 
maintenance, her adultery before or after the bond was 
given, though given in ignorance of it, w.ould be no plea to 
an action on the bond. 1 N. R. 121. 13 Ves. 439, 

(u) Gilb. Eq. Rep. 142. Angier v. Angier^ Pr. in Ch. 

496. 

(a?) Dick. 498. Yeo v. Yeo. 

(y) 6 Br. P. C. tambert; v. Lambert. 
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moiety of an ^annuity which the wife was 
possessed of, and she should receive the other 
moiety without the control of her husband ; 
but if such separation should take place at the 
instance, or by the mean<si of the husband, 
then the wife should receive the whole annu- 
ity. Equity ^vill support this agreement ; and 
if the separation appears to be caused by the 
means of the husband, the wife shall have 
the whole annuity during such separation. (z) 

But though a man is bound to maintain his 
vdfe and children, yet his funds are liable to 
creditors; and the decrees of the spiritual 
court for alimony, cannot affect the husband^s 
estate as against creditors, but the pei'son of 
the husband only. (a) However, whatever the 
wife saves from her alimony will be safe from 
her husband's oreditors.(ft) 

4. If the husband heat or threaten to beat 
his wife outrageously, or otherwise use her ill, 
she may bind him to the peace, by application 
to the court of King's Bench, personally in 
tjerm time,/c) or to a justice of peace5(c) or by 
suing a writ of supplicavit(rf) out of Chancery j 

{z) 2 Ridgw. p. C. 268. Hoare v. Hoare. 
(a) 2 Atk. 511. Fitzer v. Fitzer. 
(5) 1 Preem* 304. Lady Tyrrell's case. Sir Arthur 
George's case dted, 

(c) Fost. 359. 1 H. P. C. 253. Ca. Temp. Hard. 74. 
2 Str. 1202. 1 Burr. 621. 703. 11 Mod. 109. 

(d) Dailt. c. 68. Lamb. 78. On a motion for a writ of 
" ne exeat regno," unless the husband would give security 
to abide by the event of a suit against him for cruelty and 
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or she may appljr.fo the spiritual court for a 
divorce propter ssevitiamr. 

The husband too may demands surety of 
the peace against his wife^ (e) , 

'I he writ of supplicavit is a most effectual 
means of redress : the grievance complainec^ 
of being draw^n upin the form of articles, they 
are exhibited and sworn to. in the court of 
Chat icery by the complainajnt in, person. The 
writ is then granted to her without putting 
her under the necessity^ of confronting her 
husband, which she must do before a justice 
of peace* The sheriff is required by the 
writ to take the husband and confine him till 
he enters into security for his good behaviour, 
in a large sum, for himself and two sureties. 

The sum is proposed in court, by coun- 
sel, and assented to by the Chancellor be- 
fore it is ejj^orSed on the writ ; and the 
sheriff himself is ordered to take the se- 
curity, and not the under Sheriff. ' 

Jn cases of unreasonable or improper 
confinement, the courts will relieve the 
wife on. habeas corpus (y^ And if upon the 
return of a habeas corpus sued out by the 
husband to bring up the /wife, it^ appear 

adultery ; the Chancellor said he would grant the writ if 
a precedent could be found. 1 Ves. jun. 94. Colger v. 
Colger. 

(c)2Str. 1207. .' . 

(jy l*Barr. 634. Lord Ferrer's case. 

>: 40 ^ . 
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that he hath used her ill, and she exhibit 
articles of the pe^ce against, him, the court 
will not order her to be delivered to him.(^) 
The husband cannot seize and force to 
live with him a wife separated by articles 
entered into in consideration of money re- 
ceived by the husband.(A) 

(g) 4 Burr. 1991. Anne Gregory's case. 
Qi) I Burr. 543. 1 Str. 478. 
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CHAP. TI. 



Of the Wife'^s right to Dower. 



1. Of what she shaU be endowed. ^2. In re- 
sped of what Seisin, and (8) Estate in her 
Husband, and (4) of what Duration of it. 
, 5. Where she has Election-^— dos de dote. 
6, Of barring Dower. 7. Of assigning 
Dower. 8. Of suing for an Assignment. 
9. Some Incidents of Tenancy in Dower. 

Ihb wife(a) fs, after the death(6) of the 
husband, entitled(l) for term of her life to 

(a) S0 tkat she be nine years old at his death, (Co. Lit. 
33. a. even though the husband be younger) and the mar* 
riage have actually been solemnized. Perk. 306. A second 
wife married during the life of the first, shall not be endow- 
ed ; nor she who takes a second husband, living the first. 
Perk. 304, 5. Moor, 226. 

(b) That is, his natural death ; for dower does not attach 
on hb civil death as by entering into religion, (Co. Lit. 33. 
b.) because the husband cannot be professed without the 
consent of the wife. 



ABfERlCAN CASES* 

(1) The widow qfari qtlien, who canqot hold against the 
government^ is not entitled to dower iu his lands. Sewell 
y. Lee, 9 Mass. Rep. 393. 

Vide 1 Jobnson^s cases 27. 2 Johnson^s cases 29. 
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the third part of such lands and tenements 
as her husband was during the coverture 
seised of in fee, fee tail general, or as heir 
of the special tail; to have and hold the 
same in severalty by metes and bounds,(c) 
for her dower. 

■ 

(c) Lit. 8. 36. The exceptions seem reducible to the fol- 
lowing: 1. Wife, alien; untiLnaturalized, or married by li- 
cense of the king; (Co. Lit. 33. *ai I Roll. Abr.' 675. Co, 
Lit. 3t. a.). 2. Jewess, wife of Christian 'by Wrth or con- 
version. Ibid- 3- . Wife thatJias eloped with at^ adulterer \ 
unless^ hex husband be. reconciled^ Id. 32».q» 4; Wife 
divorced xsausa prsecontractus^consanguinitatisi frigiditatis^ 
Ibid. 5. Wife of husband who has been aUainted of high 
or petit tre&son. Id. 37. a. But not in praemunire, mispnV- 
on' of treason, or attainder of felony ©nl J. (1 Ed. 6. c, 
12. Co. Lit. 31. a.) 6. Wife attainted offelofiy, if ;5he re- 
main unpardoned at the death of her husbands Co. Lit. 
. 33. a. in nqtis. 

Coke says Ithat a divorce for adultery, where there is 
na elopement, is no bar of dower. Rblle'States^ that such' 
a divorce is a bar; but his cage is cited* under the head of 
Elcpcmerdy il RoW. Abr. 689.) which does not seem* to 
have^beeii obs^vc^ by Mr. H^raVei (Cov Lit. 32. a, 
-pote 9.) 

The husband's licen^ for hiis wife to live in adultery, or 
his bargain and sale of her. (12 Mod. 232.) is void, and 
has not the effect of a Teconciliatk)n. (ibid, note 10.) 2 
Inst. 435. 

But it is said, that in dov^er assigned ad ostium eeclesi® 
a proviso. " Notwithstanding any divorce, &c." is.good. 
(Co. Lit. 32* a.) Adultery is no bar of dower at commoi\ 
law, and the statute ©f Westmr, 2. c. 34. only makes it sq 
where the wife quits her husban(^. * 2 Inst, 43^. 
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Women are dowablie of tythes^y^herej since, 
33 H. 8. c, 7., they have become a lay fee ; 
(rf) and the surest way is to endow them of 
ttje third sheaf, or the third part of the tithes 
generally, because it i s uncertain what land 
win be sowed. 

Of mines^ wrought during the coverture, 
whether by the husband,, or lessees for years ; 
whether paying pecuniary rents, or rents in 
kind ; and whether the mines are under the 
hustmnd's^wn land, or have been absolutely 
granted to him, to take tlie whole stratum in 
the land of others ; and d.t)wer may be assign- 
ed of mines, either collectively with other 
land, or separately of theniselves.(e) 

Of common^(i) which is certain ; but not of 
common without number, because it cannot 
be divided without surchiarging the com- 
mon. (/) 

Of a manor^ the profits of courts, fines, and 
heriots ; but the endowment must be of the 

(d) Co. Lit. 32. a* 

(e) 1 Taunt, 402. Stougbton v. L(iigb,id. 142, It shall 
be assigned by metes and bounds if pr %cticable ; otherwise 
by a proportion of the profits, or sepai^pte alternate enjoy- 
ment of the whole for short proportionate periods. If land 
assigned in dower contain an open min e, tenant in dower . 
may work it for her own benefit. Ibid. 

(/) Co. Lit. 32. a. 

AMERICAN cases! 

(l) Since the principle of survivorship among joint ten«^ 
ants has been abolished by statute, the wife ©f a joint ten* 
ant is entitled to her dower^ Holbrook v. Finney, 4 Mass. 
Rep. &e$^ 
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third part of the manors and not of certain 
messuages, acres, and rents.(^) 

Of an advowson^ (be it appendant or in gross, 
for it may be divided, yiz-) to have the third 
presentation. (A) 

Of a mill ; to have the third toll dish, or 
*' integrum molendinum per quemlibet tertium 
mensem,"(i) 

Of a bailiwick ;[k) to have the third part pf 
the profits. 

Of a fair or market ;(l) the third part of 
the stallage. 

Of offices ; as of tlip office of the marshal- 
sea, or of parker ;(nj) to have the third part 
of the profits, and be contributory to a third 
part of the charge. («) 

Of a piscary (o) or dove-house ;(p) the third 
part of the profits; as tertium piscem, vel 
tertium retis jactura. 

Of shares in the navigation of the river 
Avon ; under lOth Anne.(^) 

Of rents in fee j rent service, rent charge, 
and rent seek (r) 

*(g) Godb. 1 35. Bragg's case. Co. Lit. 32. a. 
(h) Co. Lit. 32. a. 
(i) Ibid. 
(A Perk. 342. 
(l) Co. Lit. 32. a. 
(m) Co. Lit. 32. a. 
(n) Style, Pr. Reg. 122. 
(o) Co. Lit. 32. a. 
(p) Ibid. 

(q) 2 Ves. jnn. 652. Buckeridge v. Ingram, 
(r) Co. Lit. 32. a. The widow of tenant in iaii qf a 
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But not of annuity ;(s) and therefore, if 
the heir on whom a rent charge descends, 
brings a writ of annuity^ and recovers judg- 
ment before the wife brings her writ of dow- 
er, then is it become an annuity in perpetu- 
um,(f) and the wife shall be barred. 

But the heir's merely having an election 
to bring annuit]^ or to distrain, does not bar 
the wife.(w) 

. Of copyhold lands; a woman shall not be 
endowed unless tliere be a special custom 
for it ;(a:) nor 

Of a castle for the defence of the realm; 
though she may of a casde for habitation,(t/) 
and of the capital messuage, being ^^ caput 
baronisB or cdmitatus,"(z) in which too, she 
may reside her quarantine, or forty days af- 
ter the death of her husband ; the day he 
died being counted one ; during which time 
she is to be provided with all necessaries at 
the expense of the heir.(fl) 

¥mt is not entitled (o her dower, against the donor, though 
the widow of tenant in tail of land is entitled to dower 
against the donor, notwithstanding the failure of issue. 

(«) Perk* 341. Co. Lit. 32. a. 

(0 Co. Lit. 144. 

(w) Moor, 83. 

(«) 4 Rep. 22. 5 Rep. 116. Hob. 216. 

(y) Co. Lit. 31. b. 

{z) 3 Lev. 401. Lady. Gerrard v. Lord Gerrard. 
Salk. 54. pi. 1. 263. pi. 3. 5 Mod. 64. Comb. 352. Ld. 
Raym. 72. 

(a) Co. Lit. 32. b. 34. b. 2 Inst. 1 6. Where the hus- 
band dies intestate, the wife is entitled, under 22 and 23 
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S. The husband, must b(^. seised either in 
fact or in law, to entitle hin wife to dower. 
But a seisin in law is sufficient ; because oth- 
erwise it would be in the hugjband's power to 
defeat his wife of subsistence after his death,^ 
by his own negligence or malice ; therefore, 
if the ancestor die seised^ and a stranger 
abates,(&) and the husband ^ before he en- 
ter into the land, yet his wife shall be endow- 
ed.(c) 

So, if the husband purchase rent, and die 
before the day of payment, yet his wife shifll 
be endowed ; nay, though the day of payment 
be come and the rent tendered to the bus- 
band, who refuses to receive it, and dies be- 
fore any thing paid in the name of seisin. (d) 

If there be neither seisin .in feet nor inllaw, 
in the husband during the coverture, but only 
a right of entry or action, there his wife shall 
not have dower ; as where b, man is disseised 
or ousted by abatement or otherwise,- and 
then marries and dies before entry. (e) 

Can 2. s. 10. to a third of his personal property, and if he 
leave no children, to a moiety, after all claims on his es- 
tate are satisfied. 

(6) For after the death, and before the abatement, the 
husband was seised in law during the coverture. 

(c) Perk. 371. So, where the husband claims by re- 
mainder after a lease for life, and the same circumstances 
occur, id. 372. But if father die seised, stranger abates, 
and marries afUr abatement, but dies bcfoEe entry, his 
wife shall not be endowed, id. 367. 

(d) Perk. 373. 

(e) Id. 366. 
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So where » man marries after an exchange 
made, and before he has completed it on Ms 
part, by entry,(/') dies; or where a man 
makes a bargain and sale to one ai\d his heirs 
by indenture enrolled, with a proviso, that if 
such an act be done, the bargain and sale 
shall be void ; and after the bargainor mar- 
ries,— the condition is broken,— and bargain- 
or dies before entry, his wife shall not have 
dower, (g-) 

In some cases an instantaneous seisin, ( i )(as 
where the same act which ^yes the husband 
the estate, conveys it out of him again ; where 
he is the mere instrument of passing the es- 
tate) does not seem suQicient to entitle the 
wife to dower ; but when the land abides in 
the husband for a single moment, that is, 

(/; Id. 369. 

(g) 6 Rep. 34. Fitzwilliam's cade. 



■Amh 



AMERICAN CASES* 

(1) Where the husband is seized but for an instant, his 
wife shall not be herein endowed; and this seisin for an 
instant, is where the husband by the same act, by which 
he acquires the seizin par6 with it* Holbrook v. Finiiey* 
4 Mass Rep. 5GG. 

Where the seisin of the husband is instantaneous, his 
widow is not entitled to dower. Slow v. Tift. 15 Johns* 
Rep. 458. 

As where land is conveyed to the husband during co- 
verture who at the same time executes a mortgage of the 
same to the grantor, this is a case of instanteous seisin* 
Ibid. Ibid. 

41 
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when he has a seisin for an instant beneficial'* 
ly for his own iise^ the title to dower shall 
arise in favour of the wife. Thus, in the 
case put above, where lands descend on a 
stranger who is married, and a stranger en- 
tei-s immediately, by abatement, after the 
death of the ancestor, there the wife of the 
heir shall have her dower ; and yet the husband 
(lad but a seisin in law, and that for an instant 
only ; for the abatement divested it from him. 
So in the case of the father and son joint tenants 
who were hanged in one cart ; where the ques- 
tion depended on the priority of their death. (A) 
And where the husband tortiously gains an 
instantaneous seisin, as against the person 
benefitted by and deriving estate from such 
tortious act, the wife is entitled to dower, for 
he is estopped to that the husband was never 
seised. (i) 

3. The husband must be seised of an estate 
in fee simple, fee tail general, or as heir of 
the special tail,(A:) which necessarily excludes 
descendible freehold : therefore if a man 
make a lease for life, reserving rent to him 
and his heirs, and after marry and die ; his 
wife shall not be endowe*d of this rent, because 
it is but a descendible freehold: nor of the 

{h) Cro. Eliz. 503. Broughton v. Randall, 
(t) Sir W. Jon. 317. Matthew Taylor's case cited. 
(k) Li<. sec. 36. The wife of donee in special tail shall 
be endowed if the husband die without issue. Id. sec. 53. 
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land, because the husband was not seised 
during the coverture.(i) 

But if tenant in tail bargains and sells his 
land to the husband and his heirs, or grants 
all his estate to one and his heirs, though it 
be of things which lie merely in grant, as rent, 
common, advowsoD,^c. yet the wife of the 
grantee shall be endowed, till the grant be 
avoided by the issue in tail ; for nothing ap- 
pears to the contrary, but that it may be an 
absolute fee ; and till the issue comes in to 
shew it otherwise J it shall be regarded as 
such.(/) • 

If tenant in tail be attainted of treason, and 
the king grant the land over to one and his 
heirs, the wife of the grantee shall be endow- 
ed; for the king had a qualified fee, so long 
as the tenant in tail had issue, (m) 

Tenant in tail covenants to stand seised to 
the use of himself for life, and after, to the use 
of his eldest son in tail ; and then marries and 
dies ; yet his wife shall be endowed, because, 
when he limits an estate for his own life, he 

(/) 1 Saund. 26 1 . - Plow. 556, 
(w)Plow. 667. * 



AMERICAN GASES. 

(1) An actual corporeal seisin, or right to such seisin 
during coverture, is indespensible to give dower— the 
seisin of a vested remainder is not suflScient, Eldridge et 
al. V. Forestal et ux. 7 Mass. Rep. 263. 

Vide Collins v. Torrey. 7 Johns. Rep. 278. Embre^ 
y. Ellis. 2 Johns Rep. 119. 



C 
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liaHi executed all the power he hath over the 
estate by the above mode of conveyance, and 
the remainder is merely void, so that he con- 
tinues tenant in tail as before, {n) 

Tenant in special tail, remainder to him in 
general tail or fee; — his wife dies without is- 
sue ;— if he marry again and die,^ his second 
wife shall be endowed ; for his life estate of 
tentfhcy in tail, after possibility of issue ex* 
tinct, was merged by the accession of remain- 
der in tail or fee. But of an estate to a man 
und his wife, and the heirs of their bodies, a 
second wife shall not be endowed, because 
the issue by her cannot inherit per forman 
donL(o) 

8, A. The husband must have the freehold 
and inheritance in him, simul et semel, oth- 
erwise the wife shall not be endowed ; i ) there- 
£bre, if lands are ^ven to the husband for life, 
remainder to B. in tail, remainder to the hus- 
band in fee or tail, and he dies, living B. or 
any of his Jsaue, the wife shall not be endow- 
ed.(p} 

A. tenant for life— ^-remainder to B. and his 
heirs for the life of A. — remainder to the heirs 
male of the body of A. -^remainder over — A. 
marries and dies without issue ; his wife shall 

(n) Cro. El. 279. Blythman's case. 

(0) Lit. sec. 53. 

(p) 1 Roll. Abr. 677. Perk. 335. 

' ' " ■ ^1 .. . « ■ I.. . ■ , ,, 

AMERICAN CASES* 

(1) Vide 7 Mass. Rep. 253. 15 Johns. Rep. %\^ % 
Johns. Rep. 119. 
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Dot be endowed, {q) because the huabaiid was 
not seised of the freehold and inheritance, si-- 
niul et semel ; the remainder to B. being an 
intervening vested estate of freehold, and not 
a possitHlity.(r) 

But where A. was tenant for life, remainder 
to trustees for 99 years, remainder to the heirs 
of the body of A. A.'s wife shall be endowed 
because the intermediate estate was oijy for 
years. (5) 

Where lands were conveyed to the use of 
A. and G. his wife, for life, remainder to B. 
the son of A. and C. for life, remainder to the 
first and other sons of B. in tail. A. andhk 
wife died in the lifetime of B., who afterwards 
died without issue, leaving a wife ; she was 
held entitled to dower, for the estate for life 
in B. was merged by the descent of the in- 
heritance upon him, and the contii 
mainder (lestroyed.(i) 

If a lease for years be made befor 
sor marries, his wife shall be endow 
third. part of the reversion, and of 
part of the rent as incident to it ; but 
not be endowed of the rent per se merely, 
because the husband had neither freehold nor 
inheritance in it ; and if no rent be reserved 
on the lease, than " cesset executio" dunng 

(9) 3 Lev. 437. Duncombe v. Duncombe. 
• (r) Fearne, Cont. Rem. 509. 332. «th Ed. 
(3) Ld. Raym. 336. Bate's case. 
(0 Ca-Temp. Harclw. 13. Hooker v. Hooker. ' 



318 Law of [Chap. VL 

the teriH.(w) If a lease for life or years be 
made by the husband after marriage, his wife 
shall have her dower discharged of them, as 
she shall from other charges of her husband, (a;) 
8. B. A woman shall not be endowed of 
lands or tenements which her husband hold- 
eth jointly(i) with another at his death }(tj) 
but the wife of the survivor shall be endowed, 
(z) if the property accrues to him i%fee or 
fee tail : and of a tenancy in commdjjE. a wo- 
man shall be endowed ; * but dower rfifdl be 
assigned to her in common too, for she can- 
not have it otherwise than her husband had 
it(a) 

(u) An outstanding satisfied term, though created before 
marriage, will not bar dower in equity by a " cesset ex- 
ecutio;" for in equity such a term is equally bound/with 
the inheritance. 2 P* Wms. 328. Charlton ¥• Low. But 
if such a term be once assigned to trustees for a purchaser, 
it Will protect the estate in his hands against any claim of 
dower, 7 Ves, jun. 567. 10 Ves. jun. 246. But equity 
will not compel an assignment for the purpose of barring 
the wife. 7 Vcs. jun. 567. Maundrell v. Maundrell. 

(a;) Co. Lit. 32. a. 1 Roll. Abr. 678. 

(y) Lit.^ect. 45. 

(z) Cro. Eliz. 503. Broughton v. Randal. 

(a) Co. Lit. 34. b. Lit. sec. 44. 

» " ' ■ ■ ■ - ■ , .1 . , I t 

AMERICAN CASES. 

(1) But in Massachusetts widows of joint tenants have 
become entitled by statute to dower — the principle of sur^ 
vivorship being there abolished. Vide 4 Mass* Rep. 566. 

Vide also Dolf v. Basset, 15 Johns. Rep, 21. Also 15 
Johns. Rep. 319. 
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If the husband makes a feoffment in fee of 
land, and the feoffee builds thereon and great- 
. ly improves them in value5(i) yet tlie wife of 
the feoffor shall only have dower according to 
the value it was of in the husband's time ;(b) 
for if such feoffment were with warranty, the 
heir would be bound to render onlv the val- 
ue, as it. was at the time of the feoffment. 

But if the heir improve the land by building 
or sov%g it, the wife shall recover her dower 
with tral improvement upon it, because by 
her husband's death, her title to dower was 
consummate, and the improvements as to her 
part were quasi on her land.(c) 

4. The continuance of the husband's estate 
is in some cases material, in others not. 

If the husband be sc^ised of a defeasible es- 
tate during the coverture, yet his wife shall be 
endowed thereof till it be actually defeated ; 
/ as if the husband and wife, lessees for life, 

(b) Co, Lit. 32. a. 
(c)Ibid. 

^ AMERICAN CASES. 

(1) A widow, dowable in lands which were aliened by the 
husband or set off on execution against him during the 
coverture, is not entitled to the benefit of additions or im- 
provements made by the purchaser, but only to a third 
part of the land in the condition it was at the time of the 
alienation. Gore v. Brazer, 3 Mass. Rep. 546. Vide also 
9 Mass. Rep. 8. 9 Mass Rep. 218. 10 Mass Rep 80. 

Same decision was made in New York in Dolf v. Bas- 
set, 15 JohjDS. Rep. 21. Also in 11 Johns. Rep* 510 and 
13 Johns. Rep. 179. 
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surrender to him in the revei'sion ; this is de- 
feasible by tiie wife after the husband^s death j 
yet, in the mean time, if the reversioner dies, 
the reversioner's wife shall be endowed.(rf) 

Or if a feoffment be made to the use of J. 
S. till J. D. hath done such a thing, and then 
to the use of J. D. and his heirs ; if J. S. die, 
his wife shall be endowed till the thing be per- 
formed^^) 

So, if land be mortgaged to the husband in 
fee, and the condition be broken, and after, 
upon agreement, the mortgager have the land 
by payment of the money, yet at law (i) the 
wife of the mortgagee shall be endowed : (/) 
but in Chancery, when the mortgager comes 
to redeem, even the woman's dower is avoid- 
ed, for her husband's estate was ab initio en- 
cumbered with equity, and in that court the 

(d) 1 Roll. Abr. 677. 

(«) Leon. 168. 

(/) 1 Roll. Abr. 679.. 

AMERICAN CASES. 

(1) Where a person seised in fee of land mortgages it, 
and afterwards marries, his widow on his death is entitled 
to dower out of the equity of redemption. Coles v. Coles. 
15 Johns. Rep. 319. 

Vide also Collins v. Torrey . 7 Johns. Rep. 278. 

But in Massachusetts it has been decided that a widow 
is not dowable of an equity of redemption purchased jiby 
the husband during coverture, unless he have obtained a 
discharge of the mortgage. Bird v« Gardner. 10 Mass« 
Rep. 3«4. 
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mortgagee is considered a trustee for the 
mortgager.(,5f) 

If A. seised in fee, covenant to stand seised 
to the use of himself and his heirs, till C. his 
second son take wife, and after to the use of 
C. and his heirs ; and A. die, and the land 
descends to B. his heiry who dies, arid then 
0. takes wife ; it seems the wife of B. shall 
lose dower, because the estate of her husband 
was determined by express limitation, made 
before her title of dower attached.(i^) 

And if one grant a i*ent out t)f hi^ land to 
J. 8.. and his heirs, upon condition that if the 
grantee die, his heir within age, the rent shall 
cease during such nonage ; if the grantee die 
his heir being within age, yet the wife of 
grantee shall be endowed, but cessavit execu- 
tio during the nonage of the heir, for such 
condition is part of the original constitution of 
the rent(i) 

But if the husband, seized of a rent in fee 
or fee tail, release it to the t^rretenant, the rent 
is extinguished, and yet, as to the wife, has 
such continuance that she shall have dower 
thereof; which the husband's act cannot bar 
her of (A:) 

So, if donee in tail of rent or land marries, 
and dies without issue, and the donor enters j 

(g) Hardw. 465. Abr. Eq. 311. 

(A) 1 Roll. Abr. 676. But the court was divided. 

(i) Plow. 156. Perk. 327. 

(i) 6 R«p. 79. 7 Rep. 65. 

42 
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yet the wife of donee shall be endowed ; for 
dower is such an incident to an estate tally 
that if one make a gift in tail upon condition 
that the wife of donee shall not be endowed, 
this condition is repugnant and yoid.(2) 

However, if a rent be reserved totherfowor 
iind his heirs upon a gift in tail, the wife of 
the donor shall be endowed of the rent no 
longer than the estate tail continues, (m) 

If tenant in tail discontinue in fee, and after 
marry, and disseise the discontinuee, and die 
seised, his wife shall not have dower, because 
the issue is remitted to the ancient eotaiL 
which, being a restitution of .ancient rights 
takes place place of the do^er of the wife of 
a subsequent wrongful estate, inasmuch as the 
estate of which she is dowaUe is defeated.(a) 

So if a man hath title of action to recover 
land, and he enters and disseises the tenant, 
and dies seised upon which his heir enters and 
is remitted ta the ri^t which his ancestor 
formerly had ; the wife of the ancestt)r shall 
lose her dower of the wrongful estate which 
her husiband had, and which is now deter-^ 
mined and gone, by act of law.(o) 

The father exchanges lands with a stranger, 
and dies ; the son marries and enters into the 
land taken in exchange ; the stranger being 
impleaded for his lands, vouches his son as 

• 

CO Bulstr. 163. 8 Rep. 34. Co. Lit. 31. 
(m) Dy. 343. pi. 58. Co. Lit. 32. a. 
0*) F. N. B. 1 49. Co. Lit. 3« J . a^, 
(o) F.N. B. I4d. 
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heir, who enters into the warranty and loses, 
whereupon execution goes against . him ; the 
son dies ; his wife shall not be endowed of the 
lands taken in exchange ; because the reco- 
very thereof against her husband hath relation 
to the time of exchange made, which was 
before her title of dower began (p) * 

But if dsseisor makes a feoffment with 
warranty, and the land is recoverefl from the 
feoffee, who vouches the feoffor and recovers 
in value against him,' feoffee's wife shall be 
endowed of the land recovered in value, and 
not of the land lost, because by title para- 
mount.(^) 

6. When the hdsband seised of land in fee, 
exchanges the same with a stranger, for other 
lands, and dies, the wife has election to be 
endowed, either of the lands ^ven or taken 
in exchange, because her husband w 
of both during the coverture ;(i) 
shall not have dower of both, f6r thi 
be unreasonable, (r) If she be lawfu 
ed from her dower by elder title, i 
be endowed anew.(s) 

ip) Perk. 309. 

(_q) Perk. 322. F. N. B. 150. 

(r) Co. Liu 31. b. Perk. 318. 

(0 Perk. 419. 1 Roll. Abr. 684. 4 Rep. 122. 



(1) The widow of A. is entitled to dower in certain 
lands) which he convened to B. in exchange for'qj^r 
lands which B. conveyed to A. by deed in common /orn, 
for valuable consideration. 1 New-Hampshire 6 Rep. 5, 
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5. A. A woman cannot be endowed from 
land already assigned in dower.(^) As if 
there be grandfather, father and [son, and the 
. father, or after his death the son, endow the 
grandmother ; *the mother shall not be en- 
dowed of the grandmother's third after her. 
^ her decease, because the grandmother's dow- 
er defeats, as to so much, the descent to the 
father, and by consequence the father was 
seised of no more than two-thirds of that 
land, and therefore the wife of the father was 
entitled only to a thii'd of these two-thirds. 
But if the grandfather liad enfeoffed thq father 
of the whole land, and died, and the grand- 
mother had been endowed either by recovery 
or assignment, there the mother should be 
endowed of the grandmother's third after her 
decease, because by the feoffment the father 
was. seised of the whole estate 5 and though 
the grandmother recovered one-third out of 
that estate during her life, yet the mother 
shall be endowed of that third when it falls into 
possession, since the father was actually seis- 
ed of it during the coverture by virtue of such 
livery. 

If there be grandfather, father, and son, and 
the two first die, and the mother be endow- 
ed by the son of a third part of the whole, 
either by assignment, in pais, or upon a re- 
covery iiua writ of dower, and the grandmo- 
ther bring a writ of dower against the mother, 

<0 Perk, 315. 516. 4 Rep. 122. Bustard's case. F, 
N, B. 149. 1 Roll. Abr. 677. Co. Lit. 32. 42. a, 
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and recover, she leaves the reversion in her ; 
for tlie dower was vested in the mother by the 
assignment or recovery, and is only defeated 
during the life of the grandmothy, whose es- 
tate, as to the mother, is less than her own 
estate ; therefore the mother, after the grand- 
mother's death, may enter into that third re- * 
covered from her,(M) and by consequence the 
heir may re-enter into the second dower as- 
signed to the mother upon the recoveryagainst 
her by the grandmother j for she cannot have 
both. 

Lands subject to a title of dower were de- 
vised to a person in fee, whodied leaving a 
widow ; this widow sued for her dower, and 
recovered a third part of the whole, >rithout 
any regard to the title of dower in the widow 
of the testator, who did not put her c 
suit. It was holden by the court, tl 
testator's widow not having recover 
dower, the dower of the devisee's wid 
not to be considered as dos de dote.(3 

From the preceding cases it appears, that 
in every difficulty respecting dower, an answer 
to the question " was the husband seised du- 
ring the coverture, simul etsemel in thefree- 

(u) Except where dower is assigned " ex assensu pat- - 
ris,"or " ad ostium ecclestae," the widow cannot enter im- 
mediatelj on her husband's death, but is put to her writ 
of dower where the heir neglects to asiign, because the 
demand is uncertain. Co. Lit. 37. a. 

(x) 2Vern. -103. Hilchins v. Hilchins. 
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bold and iftheritance of the property," will 
lead to a safe conclusion.( l ) 

«. The only rt\ethoA{y) of barring dower 
effectually at the present day5(») where a join- 

(jf) See the note at the beginning of the chapter, as to 
who shall not be endowed, and what criminal act of the 
husband or wife will prevent dower from attaching* 

By the custom of London, a married woman may bar 
herself of dower by a deed of bargain and sale acknowt 
edged before the lord mayor, or the recorder and one al- 
derman. The wife must be examined apart from her bus- 
band, and the deed proclaimed and enrolled in the hustings 
of pleas of land. Bohun ^priv. Lond* Emerson, 26» 1 
Cruise on Real Prop. 179. 

' JUfElUCAN CASES. 

(1) Several o/ the principles of the preceding secticm 
will be found very learnedly discussed in Fosdick v, Good- 
ing et al. 1 Maine Rep. 30. 

(2) A wife may bar herself of dower in her husband's 
lands by executing a deed with her husbaifd, the usual 
ni6de of her doing this is her introducing into the deed a 
clause of relinquishment of dower in the premises sold*. 
Fowler v. Shearer, 7 Mass. Rep. 14* Vide also 9 Mass. 

Rep. 161. 9 Mass. Rep. 318. 

» 

(|This custom prevails also in New Hampshire & Jtf aine.} 

Or this relinquishment may be effected by her separate 
deed and such a deed is not voidable by her. Vide the 
cases last cited. 

But her executing the deed with her husband will not 
bar her dower unless it contain a clause expressing that 
intention. Catlin v. Ware, 9 Mass. Rep. 218. 

But where no estate passed by such deed to the graptee, 
he liaving recovered judgment and satisfaction against the 
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ture has not been made, is, for the husband 
and wife to join in levying a fine, or suffering 
a recovery ;(z) and this shall bar her of her 
dower totally in the lands affected by the fine 
iar recovery, because in both cases she is ex- 
amined upon record by the judges, as to her 
consent ; and having nothing in the lands in 

(z) Plow. 515. Eare v. Snow, 10 Rep. 49. 43. The 
praecipe in the recovery answers the writ of covenant in 
the fine to bruig her into court. An outstanding satisfied 
term, though created before marriage, will not in equity be 
a bar. to dower by a '^ cesset executio'' during the term. 
2 P. Wms. 3^8. • Charlton v. Low. But if such a term 
be once assigned to trustees for a purchaser, it will protect 
the estate against dower* in his hands. Though equity 
will not compel such assignment for the purpose of l^arring 
the wife. . 7 Ves. jun. 567. Maundrell v# Maundrell. If 
a man immediately before inarriage makes a long lease to 
prevent dower, it seems equity will assist Her. Gilb. lex 
Praetor. 267. 2 Bro. C. C. 345. 1 Ves. jun. 22. and the 
cases there cited — that such a lease will prevent dower, at 
law, see Show, P. C. 71. Hargr. Co. Lit. 208. a. note 1. 
2 P. Wms. 709. 
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grantor for breach of his covenant of seisin, the wife is not 
barred of her dower by joining in such deed. Stinson v. 
Sumner, 9 Mass. Rep. 143. 

But she is not entitled to dower in lands of which she 
has signed a mortgage deed with her husband, (relinquish- 
ing her dower therein) and which were]afterwards redeem- 
ed by a stranger; for the purchaser of the right of equity 
becomes seised of the whole fee simple. Popkin v. Bum- "" 
stead, 8 Mass. Rep. 491. 
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her own right, her joining in such afets can be 
to no other purpose but to bar her dower. 

But if the husband be seised in fee, and a 
stranger levy a fine to him and his wife ^* sur 
conusance de droit come ceo, ^C' of these 
lands, and the husband and wife grant and ren- 
der the same to the stranger and his heirs, 
the wife shall not be barred of herTlower, be- 
cause she is not examined in this case as in 
the other, (a) 

However^ if the husband levy a fine with 
proclamations, of his lands, and die, his wife 
is bound to make her claim within five years 
of his death, otherwise she shall be debarred 
of her dower, (&) 

If 9, woman takes a lease for life of her 
husband's lands after his death, she shall have 
no do wer,beCause she cannot demand it against 
herself ; and if she takes a lease for yaers only 
yet she shall not sue to have, dower during 
these years.(c) 

It is a good plea in bar of dower, that the 
demandant detains from the heir such char- 
ters, (shewing them in certainty, unless they 
are in a bag sealed, or box locked, and then 
it is sufficient to say such bag or box of char- 
ters) and that, if she will deliver them to him, 
he is and always hath been ready to render 
her dower. If the detainer be denied, and 

(o) Brook, 77. 

(6) 2 Rep* 93. Bingham^s case. 10 Rep. 49. 99. 3 
Inst. 216. 

(c) Perk, 350. Moor, pi. 103. F. N. B. 149. 
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found ^gaiast her, she shall be barred for ever. 
But the bar is only for such lands as the char- 
ters concern; and none but the heir can 
plead it5(rf) which he must do before impar- 
lance.(e) 

If lands, money, goods, ^c. are devised to a 
woman without saying, in lieu or satisfaction 
of dower, yet the wife shall have both ; but if 
it be said,^]n lieu or satisfaction of dower, she 
cannot have both,(i) but may waive which 
tshe pleases.(/) However, devises have fre- 

(d) 9 Rep. 17, 18, Plow. 85. 1 RqU. Abr. 679. 

(e) Salk. 252. pi. 2. Burdon v« Burdoo ; and he can- 
not plead it where be is in de^e of a &trai^ger ; as where 
he has the land by purcha&e; where himself delivered 
the charters to the wife j if he be not immedia,telj vouch- 
ed; if he come in as vouchee^ or as tenant by receipt* 
Perk. s. 359. 1 Cruise on Real Prop. 179. 

(/) 2 Chan. Ca. 24. 2 Vern. 365. Abr. Eq. 218-9* g 
Freem. 234. 1 Br. P. C. 591. Pr. Ch. 13^, 2 Atk. 427. 
3 Atk. 8. Id. 436. 1 Ves. 230. 9 Mod. 152. 2 Br. P^ 
C. 12. 1 Br. Ch. Rep. 292. A bequest of the residue of 
personal estate will not alone be construed as intended in 
satisfaction of dower- 1 Ves. 230* Aypcs v. Willis. 
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(1) If a' widow waive the provision made for her in her 
husband's will, she may have her dowe^ assigned in his 
real estate ; but she can receive no part of his personal e^ 
late, if he has disposed of it by will. 1 Maine Rep. 148. 

Where an annuity is given in lieu of dower, an accept- 
ance of the legacy by the widow is an equitable bar of 
dower, and a payment of part to the widow and a judg- 
ment recovered by her for the part remaining due? will 

43 
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quently beea deemed a satisfaction of do¥7?r, 
even where the will has been silent, on ac- 
count of strong and special circumstances $ 
as where allowing the wife to ta^e a double 
provision, would be inconsistent with the dis- 
positions of the will \[g) in such a case the 
widow must make her election. But she shall 
aot be put to this election, unless there be a 
pkdn declaration, or clear incontrovertible re- 
suit from the will, that the testator qieant she 
should not take both.(A) Nor shall she in 
any case be obliged to make her election till 
the account be taken, and it appear out of 
what estates she is dowable.(;) 

Where a man left lands to his wife during 
her widowhood, and she married again, and 
brought dower, . the devise was held no bar. 
Nothing being said in the will to put her to 
an election, and a collateral recompense be- 
ing no bar.(Ar) 

But dower may be prevented from attach- 
ing to any property purchased by the husband 

{g) Aoibl. 466. Arnold v. Kempstead, 1 Kr. Cli. Rep. 
293.* AmbL 683. 730. 3 Br. CL Rep. 365. 1 Br. Cb. 
Rep. 445. 

(ft) 3 Br. Ch. Rep. Ml- Foster v. Cook, 2 Ves. jun. 
572. 

(i) 1 Br. Ch. Rep. 445. Boynton v. Boynton. 

(k) Moor, pi. 103. Co. Lit. 36. b. Bac. Abr. Dower, F. 

AMERICAN CASES. 

T^^.5^,iSood plea in bar to an action for dower, it bemg evi- 
dence of an agreement to elect the annuity in lieu of dower. 
Van Orden v. Van Qrden. 10 Johns. Rep. 30. 
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during coverture, and that without vesting the . 
estate immediately in trustees ; as thus, 

The land may be limited to the purcha- 
ser's appointees, ^. (in the fullest manner) 
and in default of appointment, to the use of 
him and his assigns during his life ; and from 
and after the determination(i) of that estate 
by any means in his lifetime, to the use of 
some person and his heirs during the natural, 
life of the purchaser, in trust for him and his 
assigns ; and from and after the determination 
of the estate so limited in use to the said 
trustee and his heirs, to the use of the pur- 
chaser bis heirs and assigns, for ever. ' 

The disqualifications enumerated at the 
commencement of this chapter, operate of 
course as a bar to dower. 

• In what manner jointure becomes a bar to 
dower will appear in the next chapter. 

7. Upon the death of the husband, the 
right to dower which the wife acquir- 
ed by her marriage, becomes consume 
mate. But unless the precise portion of land 
whi^ she is to have, is particularly specified 
as in dower, ^' ad ostium ecdesi^,'' and ex 
^assensu patris,'' she earaiot eiiter(l} until 

(J) This remainder to the trustees, being a vested estate, 
the husband is Qever seised during the coverture, simul et 
semel of the freehold and inheritance. See sect. 3. A. 
of this chapter. 

AMERICAN CASES. 

(i) A widow having right of dower, cannot lawfully 
enter after her husband's death, or in any manner iot^o 
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her dower is assigned to her-(OT) The wid- 
ow, therefore, has no estate in the land until 
assignment,(w) for the law casts the freehold 
on the heir, immediately upon the death of 
the ancestor ; but she is allowed to remain in 
the mansion house of her husband for forty 
days after his death, a^d this called her quar- 
antine. 

The heir, where there is no dispute, usual- 
ly assigns the widow's dower ; but in cise a 
disseisor, abator, or intruder assign, it is good, 
and cannot be avoided, unless they are in of 
such estates by fraud and covin of the wid- 
ow, (o) 

Where the heir or ottier tenant of the land 
refuses to assign dower, and the widow is 
compelled to resort to the courts of law to 
obtain her dower, the assignment is made by 
the sheriff. (p) 

Where the property is capable of being 
severed, dower must be assigned by metes 
and bounds $ and, where the assignment is 

(m) Lit. s. 43. ^ 

(n) Gilb. Ten. ^6. 

(o) Co. Lit. 3$. a. 367. b. 

(/)) Co. Lit. 34. b. 

AMERICAN CASES. 

fere with the estate, untill an assignment is made by the 
heir or other tenant of freehold, or in a course of legal 
proceedings 5 for she is not seised of an undivided third 
part on the death of the husband but has an inchoate right 
merdy* Windham v. Portland. 4 Mass. Rep. 384. 
S^l/e y. O'Neal* 9 Mass. Rep. 13.. 
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by the sheriff, if he does not return seidin by 
metes and bounds, it is ilL(i) When no di- 
vision can be made of an inheritance, the 
endowment must be made in a certain and 
special manner ; as of a mill, of which the 
endowment shall be of the third toll dish, or 
of the entire mill for a certain time. 

The right to have an assignment by metes 
and bounds, may be waived by the widow, 
and in that .case an assignment in common 
will be good.(g') And where the husband 
was seised in common, his widow dknnot be 
endowed by metes and bounds. (r) 

The assignment of dower(8) must be of 
part of the land whereof the widow is dowa- 
ble ; for an assignment of lands whereof she 
is not dowable, pr of a rent issuing out of 
such lands, is no bar of dower at law :(s) but 
a rent issuing out of the land whereof a wo- 

(q) 9 Vin. Abr. 256. Coots v. Lambert. 

(r) Lit. s. 44. Co. Lit. 32. b. That the widow of a te- 
nant in common may be endowed, see 3 Lev. 84. Sut- 
ton V. Rolfe. 

(s) 4 Rep. 1. b. 
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(1) Vide the ca«e 'of Watkins. 9 Johns. Rep. 245. 
Gardiner v. Spikeman. 10 Johns. Rep* 368. Dolf v* 
Basset. 15 Johns. Rep. 21. 1 Maine Rep. 30. 

(2) Vide Parker v. Murphy. 12 Mass. Rep. 485. 
Sheafe V. ONeal. 9 Mass. Rep. 9. 

As to the practice in New York. Vide 15 Johns Rep. 
533. 10 Johns. R^p. 368. 9 Johns. Rep^ 24^. 6 
Johns Rep. 281. - ; 
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man is dowable, may be ass^ned in lieu of 
dower ;(/) and if a tenant in tail assigns a rent 
out of the land entailed, to a woman entitled 
to dower out of such estate tail, not exceeding 
the yearly value of her dower, it will bind the 
issue in taiL(«) . 

The assignment of dower must be absolute, 
and not subject to be defeated by any condi- 
tion, nor lessened by any exception or reser- 
vation \{x) and where lands assigned to a 
irtdow for her dower are evicted, she shall 
be endowed of a third of the remaning 
lands. (j() 

By the assignment, the widow acquires an 
estate of freehold without livery of seisin ; she 
is in of the estate of her husband,(S) and 
considered as holding by an infeudation im- 
mediately from his death,(2r) and a warranty 
in law is included, that the tenant in dower 
being impleaded, shall vouch and recover in 
value a third of the ,two remaining parts 
whereof she is dowable.(a) 

(0 I Roll. Abr. 6B3" 

(li) And* 287, Brickley v. Bricklcy. 

fa?) Co* Lit. M. b. Cro. Eliz, 450. 

(y) 4 Rep. 122. a.. . 

(z) Gilb. Uses, 3^6. 395^. 

(ff) Co. Liu 58. br 
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(2) When the asugntnent is made, she acquires no new 
ft€«to)lcl, but is in by her husband, her seisin being deem- 
ed ii\ law to be a continuance of her husband'^ sei&iiu 
^ M^ss. Rep. 384. 9 Mass. Rep. 13, 
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8. Where Uie wife is refused her^ower by 
the heir or terretenant, she has for the reco- 
very of it, the writ of " dower unde nihit 
habet," which lies where no dower has been 
assigned -^b) but if any part of the dower has 
been assigned she must have recourse to the 
writ of right of dower ;(c) a more general 
remedy5(i) extending either to a part, or the 
whole, and of the same nature and efficacy 
with respect to a claim *f dower, as a writ of 
right respecting a claim to an estate in fee 
simple ; and in actions of this kind the parol 
does not demur on account of the infancy of 
the heir ;(d) nor can the judgment in these 
actions be set aside on such acc6unt.((!) 

Where the sheriff make an improper or 

(A) Gilb. Uses, 374. * 
{c) Id. 367. 
(^ 1 Roll. Afar. 1 57. 
(<) Cro. Eliz. 309. 

AMERICAN CUES. 

(1) In an an action of dower, it is not necessary to de< 
scribe the land bj metes and bounds. Aj^er v. Spring. 
10 Mass. Rep. 80. 

If the action of dower be brought agstihst one as tenant 
in possession, the demandant must shew tbat he is in pos- 
session, and not that be has the tight Mei^ill v. Russel. 
1 Mass. Rep. 469. 

Tenants in severalty, cannot be joinedia a n 
er. t Maine Rep. 30. 

As to practice in New York oS declaring ar 
in actions ordower. Vide the cases cited in 
page 333. 
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malicious assignment ofdower5(i) it will be 
set aside and the sheriff punished : as where 
the sheriff in assigning dower of a house 
chalked out a tfiird part of each chamber,^/) 
instead of assigning cert^n chambers therein. 
In another case the sheriff was committed 
for refusing to make an equal allotment of 
dower, and for taking sixty pounds to execute 
his writ of execution, and an information or- 
dered against him,(^) And where only a 
third part of the lands was assigned, without 
taking notice of a coal work which was on the 
estate, the court ordered that the dowcress 
should, if she pleased, have a new assign- 
ment(A) 

Where the heir within age, or his guardian, 
endow the widow of more than she is entitled 
to, the heir when of full' age, may have a writ 
of admeasurement of dower against the wid- 

(/) Palm. 264, 5. 

(g) 1 Keb. 743, Longvill's easel 

(e) 1 Vern. 218. Hoby v. Hoby. 

AMERICAN CASES 

(1) The widow's dower is to be assigned out of each 
distinct parcel, where the husband has aliened to two in 
severalty and also where the husband's grantee has 
conveyed in separate parcels to several. Fosdick v. 
(jiooding. I Maine Rep. 30. 

Commissioners are appointed in Massachusetts to as- 
sign dower; who are to set oflf to the widow, such portion 
of the whole estate as will yield her one thii§ of its whole 
income. 4 Mass. Rep. 533. 12 Mass. Rep. 456. 



Sect. 8 J Coverture. 887 

ow.(i) This writ is viscontiel, returnable be- 
fore the sheriff, and therefore the parties may 
plead before him if they think proper ; but 
the plamtiff may without shewing any eause, 
remove the writ into the common pleas, and 
thereupon process goes out. The sheriff can- 
not, however, make admeasurement, but tnust 
extend all the lands, and return them to the 
court of Common Pleas, and upon tliat return 
admeasurement will be made.(Ar) But no 
writ of admeasurement lies, because the wid- 
ow after assignment improves the land, so as 
to make them of greater value than the other 
two parts ; and it is the same, if improvement 
arises from the working of mines, which were 
Open at tbe time of the assignment.(/) 

It wa*i provided by the statute of Merton, 
J6D Hen, 3^. c. 1. that the widow should reco- 
ver damages from the death of her husband, 
provided he die seised :(l) but this is only in 
writs of dower unde nihil habet, and does not 
extend to the writ of right of dower, because 

(OGilb. Uses, 379. 381. 
(fc) Ibid. 
(0 Id- 390. 
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(1) The demandant in dower is not entitled to damages 
tinless the husband die seised. Embree v. Ellis, 2 Johns. 
Rep. 119. 

As to the privilege of quarantine allowed the widow in 
New York and the time in which she must bring her ac- 
tion. Vide 7 Johns. Rep. 247. 

44 
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damages can otily be giveti for the detention 
of the possession ; and in writs of right, where 
the right itself is disputed, no damages are 
given, because no wrong is done till the right 
^ determined. Damages are only due from 
the time when the daim of dower has been 
made, for the heir on whom the law (Uists the 
freehold is not bound t0 assign dower until it 
IS demanded.(i) But a demand in pais, be- 
fore good evidence, is sufficient (m) And it 
has been held,(//) that dower 4s demandable 
of the heir thcmgh he is under age, and not 
of the guardian ; that the heir, if he entered 
on the land to assign dower, would not be a 
trespasser on the guardian, and that the ne- 
glect of the heir in not assi^hig dower upon 
demand, though he did not actuaUj refuse it, 
was such a refusal in law as to ratitle the 
widow to damages. In several cases, dama- 

(in),Co. Lit. 32. b. 

(n) Bull. N. P. 117. Corsellis v. Corsellia. 

* * ' 
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(1) But a delay of the widow in bringing her actioot 
Vill not prejudice her claim for damages. Hitchcock v. 
Harrington, £ Johns. R«p. 290. 

In th^ above case thq claim for the widow fpr dama- 
ges was supported after the lapse of 25 y6ars. It would 
seem therefore, that the statute of limitations, in regard tg* 
real actions does not m New York apply to actions of do- 
wer. Ibid. 

Where the demandant in dower recovers damages, she 
is also entitled to coultf of i^iiit. Hillyer v. Larzelere, 
lOJohr? Pen. aje. 
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ges have beien given from the -death of the 
hasband.(o) ^nd they are allowed in writs of 
error brought on a judgment in dower by 16 
and 17 Car. S. c. 8. s. 8., under which the 
plaintiff in en*or becomes bound to pay such 
costs and damages as shall be awarded. But 
if the heir or terretenant assigns dower, and 
the widow accepts thereof, she cannot after- 
wards claim damages, ;(p) and damages of this 
kind are not considered as debt, until they 
are ascertained ; so that if the widow die be- 
fore the damages are ascertained, her reprC'* 
sentatives will not be entitled to them. . 

It is now settled, that \ddows, labouring^un*- 
der so many disadyiintages at law from the . 
embarrassments of trust terms, 2;c. are enti- 
tled to every assistance which a court of 
equity can ^ve «them, not only in paving 
the way for them to establish their right at 
law, but also in giving them complete relief 
when the right is ascertained ;(q) and in the ex- 
ercise of this jurisdiction, courts of equity will 
enforce discovery against a purehaser for even 
valuable consideration, wlthoutnotice.(r) And 
though the widow should die before she had 
established her right, equity will, in favour 
of her personal representatives, decree an ac- 
count of the rents and profits of the land of , 

(0) Co. Lit. 33. a. Belfield v. H<»wze, Cas.^ Temp, 
Hard. 19. DobsoD v. Dobson. 

(p) Co. Lit. 33. a. ^ 

{q) 2 Ves. jun. 122. Mundy v. Mundy, 

<r) Dick- 795. Wild V, Wells. . ; 
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which she afterwards appeared dowable ; but 
will not allow interest*(5) 

Where a mother was guardian of her in- 
fant cluld and received the rents and profits 
of the estate of which she was dowable^ but 
dower was never assigned, the Lord Chancel- 
lor held that the want of a formal assignment 
of dower was nothing in equity: and if the 
heir brought a bill against the mother for an 
account of profits, a court of equity would al- 
low a third of the profits for the right of (k)w« 
er.(0 

9. There are i^ome advantages attending 
tenants in dower, which do not extend to 
jointresses. Tenant in dower, by the old 
common law, is subject to no tolls or taxes ; 
and her's is almost the only estate on which^ 
when derived from the kiog's debtor, the 
king cannot distrain fpr his debt if contracted 
during the coverture. On the other hand a 
widow may enter at once on her jointure land, 
as she might have done on dower ^' ad ostium 
ecclesisB,'' where a very tedious proceeding is 
necessary to compel a legal assignment of 
dower ; tod though dower be forfeited by 
the treason of the husband, or the elopement 
and adultery of the wife, yet Idnds settled in 
jointure remain unimpeached to the widow in 
those cases. 

After waste committed by her, an action lies 
ftt common law against tenant in dower. And 

[s) 1 Cruise, 171. 

(0 I P, Wms, 1 1 8. Dtika of Hamilton v. Mohun. 
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by Stat. 1 1 Hen. 7. c. SO,, '^ if any woman ha- 
ving an estate in dower, or for life, or in tail, 
jointly with her husband or to herself only, or 
to her use, in any manors, lands, tenements, or 
other hereditaments, of the inheritance or pur- 
chase of her husband, or given to the husband 
and wife in tiail, or for life, by any of the ances- 
(bTSk of the husband, or by any other person 
seised to the use of the husband or of his an- 
cestors, and being sole, or with any aftertaken 
husband,discohtinue, aUen, release, or confirm 
with warranty, or by covin suffer any recove- 
ry against them," all such acts shall be void, 
and the remainderman is entitled to enter on 
the death of the party, or the commission of 
the act. It is decided in the case of Kirk- 
man against Thomson (Cro. Jac. 474)(w) that 
this act extends only to discontinuances by 
widows (or by them and their aftertaken hus- 
bands) of the lands of their husbands, to the 
prejudice of the heirs of inch husband, to 
whom the same were Mmited. 

The statute extends to trusts,(a:) and also to 
equities of redemption. This sutgect will be 
considered more at length in Chapter VU. 

(u) Over-ruling the case in Co* Lk. %%S. b. 
(a?) 2 Vern. 489. \ Eq* Ca. Abr. 2^. 
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CHAP. VII. 

ft. (Jf Jointure; and in what Manner it is 
tt Bar of Dower. S. By what Act the 
Wife may defeat such Provision; and^of 
the Incumbrances to which it is subject. 8. 
Tlie Countenance afforded it in Equity. 

1. A Jointure is a competent livelihood 
of freehold for the wife, of lands, £ja to 
take effect presently in possession or profit 
after the death of the husband, for the life of 
the wife at least ; if she herself be not the 
cause of the determination or forfeiture there- 
oi.{a) 

Before the 8?th H. 8. a woman could not 
be barred of her dower, by any assignment or 
assurance to her pf other lands whereof she 
was not dowable ; (except in the case of dow- 
er " ad ostium ecclesise," or " ex assensu pa- 
tris;") whether such assignment or assurance 
were made by the husband before or after mar- 
riage, or by the heir after the husband's death, 
or however expressly they were stated to be 
in bar of dower : 

But by the Stat «7 H. 8. c, 10. jointure, if 
the five following feqiNsites be duly observed, 
is made a bar of d&wer.(&) i. That it be made 

{«) Co. Lit. 36. b. 

(6) Where A. agreed by marriage articles to pay his 
wife if 5he survived, £1500. in full of dower, thirdsi cut* 
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before coverture. »• That it be made to the 
woman herself, apd not to others in trust for 
hen 3. That it be in satisfaction of her 
whole dower. 4. That the estate take effect 
immediately from the death of the husband. 
5. That it be for term of the wife's life, or 
greater estate. 

First, then, if a jomtiire be made to a wo- 
man during coverture in satisfaction of dow- 
er, she may waive it after her husband's 
deaths but if she enter and agree thereto, she 
is concluded ;(c) for though a woman is not 
bound by any act when she is not at her own 
disposal, yet if she agree after she is at liber- 
ty, it is her own act, and she cannot avoid it. 

And if she agree, the settlement will be 
maintained to its full extent ;— as where the 
husband after marriage settled lands to the 
^ use of himself and wife, in tail, for her joint- 
ture, and during the coverture part of the 
lands were evicted, — the husband died, and 
the vnfe entered into the residue, — upon a 
reference oiit of the court of wards to the 
two chief justices, it was resolved that she 
should have a recompence for the part evict- 

tom of London, or otherwise ;' this bars the tvife of her 
share bj the statute of distributions. * 

(c) Co. Lit. 36. 4 Rep. 3. What ^hall constitute an 
agreement, see 3 Rep. 26. a« 3 Leon« ^72* And. 352. 
The accepting of an annuity for three years, under a will, 
the widow claiming during that time both the legacy and 
dower, is not conclusive upon her. 3 Ch. Rep. 255. 
Wake V.Wake. 
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ed.(d) If the wife hi^ve an old right before 
the coverture, and afterwards takes a jointure 
of the same lands, she shall be reiiiitted.(e) 

S. It is so necessary, says Lord Coke, that 
a jointure should be made to a woman her- 
self, and not to others in trust for her, that 
though the wife should assent to a jointure 
made in tarust for her, yet it would not be 
good:(/) for the statute only Ijars dpwer 
when the possession is executed in the wo- 
man. 

^ But as the intention of the statute was to 
secure the woman a competent provision, and 
also to exclude her from claiming dower ^tid 
settlement both^ it seems that a provision ;or 
settlement on the vrife, though by way of trust, 
if in other respects it answers the intention 
of the statute, will be enforced in a court of 
equity.(^) 

3. The jointure must be in satisfaction of 
her whole dower : for if it be in satisfaction of 
part only, it is uncertain for what part of the 
dower it is to be in satisfaction, and therefore 
void in the whole.(A) Therefore if an estate 
be made to the wife in satisfaction of part of 
her dower, before marriage, and after Car- 
riage other lands are conveyed, and said to be 

(d) Moor, 7J7.pl. 1002. . 
(c) Cro. Jac 490. 
(/) Co. Lit. 36. b. 

(g) 1 Atk. 562. Jordan v. Savage, Bac. Abr. Joipture, 
B. 5. 

(fc) Co. Lit. 36. b. 
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in full satisfaction of dower, if the wife waives 
the lands conveyed to her after marriage, she 
shall have tlower of all the lands of her hus- 
band, notwithstanding the settlement in satis^ 
faction of part (i) 

Lord Coke says, that the jointure must be 
expressed to .be in satisfaction of dower, but 
this does not seem to be within the words or 
intention of the statute ; and in a case where 
it was not so expressed in the deed, the opi- 
nion of the court was that it might be averred, 
and that such averment was not traversable^ 

But a devise of an estate to a wife catmot 
be averred to be in satisfaction of dower or 
jointure, unless it be so expressed in the will j 
(/) for there can be no averment contrary to 
the consideration implied in every devise, 
which is the kindness of the testator. Even 
where such intention is expressed, thfe wife, as 
we have seen, may waive the devise or lega- 
cy, and insist on her dower. But she has on- 
ly an election, and if she claim dower, is es- 
topped to ask for the devise or legacy ; if she 
accepts the provision in the wDl, she takes 
it with the condition expressly annexed, and 

(i) 4 Rep. 5* 

{&) Owen, 33* 

{I) But this expression will be implied, and the widow 
put to her election, where it is utterly inconsistent with 
the other dispositions of the will, that the wife should have . 
both devise and dower* See preceding chapter, sec. 6. 

45 •^ '^ 
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is barred for ever of her clower,(m) unless 
evicted from the estate devi8ed(n) in lieu 
of it. 

4. The estate limited in jointure, must by 
the first limitation take effect in possession 
immediately from the death of the husband : 
therefore if an estate be made to A., for life 
or years, remainder to the wife for life, this is 
not good, though A. dies, or the years are ex- 
pired in the litetime of the husband. (o) 

A feoffment in fee to the use of feoffee for 
life, remainder to the use of his second son 
for life, reminder to the use of such wife as the 
son shall taKe, remainder to the heirs of the 
sson. The father (Mes j the son marries and 
dies : the wife is not by this settlement bar- 
red of her dower ; for this at the time of the 
creation was no certain provision for the Wife's 
life, for the son might have married 9ud died 
in the lifetime of the father.(|?) 

(m) Dy. 220. 4 Rep. 4. 

(n) Ante, chap. 6. sec. 6. 

(o) 4 Hep. 2. Hut. 51. Hob. 151. Quaere, Whether 
equity will not in such case confine the wife to her elec- 
tion. Bac. Abr. Jointure, B. 6. 

The widow may enter on her jointure lands without 
process, immediately on the death of her husband : which 
she cannot do on dower, except dower '• ad ostium ecck- 
sise,'^ or ex assen&u patris." And lands settle in jofnture 
are not forfeited by the tsf^f sfon of the husbaiid* But a 
jointress shall not have embieipeivts^ which adowresshas, 
because dower is a continuaiu^e of the husband's estate. 
9 Vin. 373. pi. 82. Fisher v. Fortes. 

J[p^ 1 Sid. 3, 4. per Bridgman. 
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> ■ 
And if a man mak^s a feoffment to the use 

of himself for life, T|6mainder to his son and 

his wife, and the heirs of the body of the son, 

this is no good jointaj^e, though the wife hath 

an immediate freehold : for to be within the 

cases of the statute, wherd[)y dower is barred, 

the wife must have a sole property after the 

death of her husband, (g) 

But if an estate be matde to the husband for 
life, remainder to J. S. for the life of the hus- 
band, to support contingent remainders, re- 
mainder to the wife for life ; this is a good 
jointure though not within the express words 
of the statute, for it is within the equity and 
design of it. (r) 

A joidture limited to take effect immediate- 
ly on the death of the hudband, shall take ef« 
feet as well on a civil as a natural death ; 
* therefore if the husband enter into religion, 
is banished, or abjures the realm^ the wife 
shall have her jointure.(s) 

5. The estate limited in jointure must be 
for term of the wife's life, or greater estate* 
Therefore if an estate be made to the wife, 
for the life or lives of many others, this is no 
good jointure ; for if she survives such lives, 
(as she may, then it would be no competent 
provision during her lifc.(<) So, if a term 

(?) Winch. 33. 

(s) Co. Lit. 133. Moor, 851. 3 Bulstr. 188. I Roll. 

(r) 4 Rep. 3. 
Rep. 400* 2 Vern. 104. 

(i) Co. Lit. 36. b. Copyhold lands are no good pfo^ 
lure within the statute^ Gilb. Ten. 1 82. 
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for 100 years be limited to the wife, if she 
so long Uve, or absolutely, this is no good 
jointure to bar dower :{u) for an estate for 
years, of whatever duration, is less than a 
freehold. 

But if a sufficient estate be limited to the 
wife upon condition, her acceptance of such 
conditional jointure, makes it good ; for this 
estate supports the wife well enough, and it 
is in her power to continue it during her life ; 
therefore an estate limited to the wife " du- 
rante viduitate," is a good jointure ; for it can- 
not determine but by her act. {x) 

If the wife be evicted of her jointure, it is 
no bar of dower ; which in such case she may 
claim even of lands purchased by the husband 
during coverture, and 'aliened again before 
bis death. (j^) The limitation of jointure will 

(ti) Ibid. Though a collatteral satisfaction is not plead- 
able at law in bar of dower, yet acceptance by an adult of 
a term of years, or copyhold, or of a sura of money, or of 
any other kind of collatteral satisfaction in lieu of dower, 
js a good bar in equity. Hargr, Co. Lit. 36. b. note (1) 
224. 2 Vern. 365. Lawrence v. Lawrence. And though 
at law, if the jointure be not conformable to statute, the 
widow may claim both the property intended as jointure, 
and dower also, yet equity obliges her to elect between 
them. Infants will not be bound by a precapious provie* 
ion : and as to them, an equitable provision, to be efiectu- 
al| should be as certain as is required to operate as a le- 
gal bar. 4 Br. C. C. 500. Caruthers v. Caruthers. 

fa?) 4 Rep. 3. 

(y) Hargr. Co. Lit. 33. a. note (8) Maunsfield's case. 
$9» Eliz. The alienees of such lands will therefore dp 
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remit the wife to a former right in the same 
lands,(z) But in cases where the widow's 
election to be remitted would not prejudice 
another person5she will not be remitted against 
her inclination, (a) 

2. A woman may defeat her own jointure, 
whetiiier made before or after marriage, by 
joining her husband in a fine(&) or recovery ;(c) 
and she is so far bound thereby, that if the 
jointure were made before marriage, she is 
also barred to claim dower in any other lands 
of the husband's ; but if the jointure was made 
, during coverture, she may claim dower in the 
other lands. 

well to require a fine of them from husband and wife, or to 
ascertain that the title to the jointure is sound. 

(z) Cro. Jac* 490. Co. Lit. 348. a. 2 Roll. Abr. 422. 

(pa) pi. 1. 

(a) Co. Lit. 357. Dy. 351. b. 

(6) Ce. Lit. 36. Dy. 358. 

(c) 10 Rep. 43.. 2 Roll. Abr. 395. Because the " prae- 
cipe" in the recovery answers the writ of covenant in the 
fine, to bring her into court, where the examination of the 
judge destroys the presumption that she acts by coercion 
of her husband ; and therefore she cannot defeat her join- 
ture by a bargain and sale, or any conveyance in pais. 
Jointure is not forfeited by elopement and adultery, as 
dower is. 2 Bl. Comm. 12 Ed. 139. note 15. 

Nor by the treason or felony of her husband. Co. Lit. 

37. a. And the court of Chancery will decree against the 

X husband a performance of marriage articles^ though he 

alleges and proves that his wife lives separate in adultery. 

3 Cox's P. W. 277. 2 Bl. Comm. 139. 
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• So, if a feme covert joins her husband in 
levying a fine to raise ^ sum of money by 
way of mortgage, this shall bind her ;(rf) yet 
in this case she does not absolutely depart 
with her estate for life, but there results a 
trust to her to redeem, and to reinstate her- 
self in her jointure, and the money shall be 
paid out of the personal estate of the hus- 
band.(e) Thus too, if a jointure be made out 
of lands which are in mortgage, the wife may 
redeem, and her executor shall hold over till 
repaid with interest.(/) 

The jointress takes her estate subject to 
prior incumbrances,(^) as if tenant in tail of 
a trust makes a mortgage, or acknowledges a 
judgment or statute, and then levies a fine, 
and settles a jointure, the jointress shall hold 
it subject to the mortgage or judgment, in the 
same manner as if the mortgager or conusor 

(d) 2 Chan. Ca. 162. 
. (e) 1 Vern. 4K 213. 2 Vern. 436. Bui MattU iwu 
when such mortgage or security is made, (whether before 
or after marriage) a settlement is also made, the husband 
is not considered as answerable to to the wife's estate for 
money borrowed. Per Lord Hardw. in Lewis v« Nangle* 
AmbL 150. 

(/) 1 Chan. Ca. 271. 2 Vent. 343. 

(g) And where provision is made for a wife in lieu of 
bcr jointure, by articles during coverture ; if the wife after 
her husband's death enter but upon part of the lands, she 
shall perform the whole articles. 2 Vern. 224. If a rent 
charge is settled on her, dtid part of the land charged 
afterwards devised, the rent charge shall not be appor- 
tioned. 1 Vern. 347. Knight v. Callhorpe. 
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had been tenant in tail of the legal estate, and 
after the mortgage or judgment, had levied a 
fine and made a jointure ; because the subifte- 
quent declaration of the use of the fine is 
merely the act of the tenant in tail, and he 
cannot by any act of his own make a suhse- 
quent conveyance take place of a precedent t 
besides the feme claims under that fee which 
the tenant in tail gained by the fine, and that 
fee was subject to all the charges(A) he bad 
laid upon it(i) 

A.nd where the issue and jointress claim by 
the same settlement, if there be a prior in- 
cumbrance, the jointress shall contribute, and 
not lay the whole burthen on the heir.(A:) But 
if by accident, after the execution of a power, 
there is an excess in the lands settl^* on the 
jointress, she sh^U have the benefit j and by 
parity of reasoning, if there be a deficiency 
by casualty, she must acquiesce u^iid^r \\.{p) 

(A) That is, actual, but not merely possible charges : ^ 
where A. being indebted 7007. made a settlement of lOOJ* 
per ann. on himself for life ; to his wife for her jointure \ 
remainder to their isi^ue in tail. A decree that tbo lands 
should be sold for the |»ayme]Q.t of the 7007. and the sur^ 
plus settled on the wife or issue, was revers^ed* 1 Vern. 
203. Carpenter v. Bennett. 

(i) I Chan. Ca. 119,1^0. 

(A;) 1 Vern. 440. Carpenter v. Carpenter.. 

{J) 2 Atk. 544. Marchioness of Blandford v. Ducbesi 
of Marlborough, A settled an equity of redeiiiptJQji;i, ai^ 
came bankrupt ; the wife is boupdby th^ apcount set* 
tied by the assignees with the mortgs^ee^ uaUsi sbp 
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• " • 

8. If a man articles before marriage(m) to 
settle a jointure, on his intended wife, after 
the marriage is consummated the husband 
dies before any settlement is made, an execu- 
tion of the articles will be decreed in equi- 
ty. :(w) and a jointress in equity is considered 
a purchaser for valuable consideration, who 
may set aside a prior voluntary conveyance 
as fraudulent against her.(o) But where by 
a marriage agreement, the son^ intended 
wife was to have more than would have beea 
left to the father, (though the son was indebt- 
ed to him) his wife and two daughters being 

ean shew particular errors. 1 Yern. 179. Knight v. 
Bampfield* 

(m) But where tenant in tail with power to make a join* 
tore, articled to make one, and died without doing it, the 
widow^s bill for a settlement was dismissed, the power re- 
maining unexecuted. 1 Vern. 406. Elliott v. Hale. 

(n) 2 Vent. 343. If a man covenants to settle-lands of 
such value, as a jointure, and the covenant is omitted in 
the settlement, yet it subsists in equity : the value of the 
lands to be estimated, as at the time of the covenant. I 
Vern. 217. 

« 

(o) 1 Ch. Cas. 100. So the concurrence of the wife in 
destroying an existing settlement on her,- for the benefit of 
the husband, is a sufficient consideration for a new settle- 
ment, even more valuable than the former. (2 Lev. 70. 
Scott y. Bell, 148. 1 Eq. Ca. Abr. 354. ) So, her con- 
currence in destroying dower. (2 Lev. 146. Lavender 
V. Blackstone.) But if an unreasonable settlement be 
made in consideration of her releasing dower, it seems that 
in favour of subsequent purchasers, equity will restrain 
her to dower. 1 Vern. 294, * Dobin v. Coltman. 
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left unpreferred^ the court of Chancery would 
not decree, but left the party to her remedy 
by law.(;?) 

A jointress cannot defeat her jointure by 
any act in pais : thus, a voluntary bond to 
nnake a jointure was given after marriage, 
•and jointure made accordingly : the wife de- 
livered up the bond, and the jointure was 
evicted.. The court held that it should be 
made good out of the husband's personal es- 
tate,(g) especially as there were no creditors j 
for the delivery of the bond by a feme covert 
could in no way bjnd her. 

And the court will make gp, out of the hus- 
band's property in the hands of his representa- 
tives, any deficiency in the covenanted amount 
of jointure :(r) as where a jointress brings 

(/)) 2 Ch. Cas. 17. 1 Cha. Ca. 100. Douglas v. Ward. 
400/. per annum dear of all iaxes^ b^eing, settled under a 
power to settle 400/. a year; this was held an execution 
of the power, and the covenant to make the 400/. clear, a 
mistake. Ambl. 424. Lady Londonderry v. Wynne. 
And a jointure made by wt7/, under a power to make one 
by deed, was held good in equity, the wife having no other 
prpvision. 2 P.' Wms. 489. Tollett v. Tollett. 

(q) 1 Vern. 427. Beard and Nuthal, and no laches 
can be imputed to her for omitting to take any steps during 
the coverture. 1 Ahr. Eq. 222. Fothergill and Fothergill. 

(r) 1 Vern. 217. Speake v. Speake, 440. 2 P. Wms. 
'222. 2 Vern 379. Lady Clifford v. Lord Burlington, 
And where the wife had brought a considerable portion, 
and the lands on which her jointure was charged proved 
deficient in title and value, the wife, even though she had 

46 
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her bill to have an account of the real and 
personal estate of her husband, and to have 
satisfaction thereout for a defect of value of 
her jointure lands, which he had covenanted 
to be and continue of such value : 

Though it be admitted that a court of equi- 
ty cannot regularly assess damages, yet in this 
casp a master in Chancery may properly en- 
quire into the amount of the defect in such 
lands, and report it to the court, which may 
decree such defect to be made good, or send 
it to be tried at law upon a quantum damnifi- 
cat. (5) 

So, if there be a covenant that a jointure 
shall be of such yearly value, and it fall short, 
the jointress may commit waste, so far as to 
make up th^ defect ; and equity will not pro- 
hibit,though her estate be not without impeach- 
ment of waste.(f ) But on a motion to stay a 
jointress tenant in tail after possibility of issue 
extinct ; the court held that she being a join- 
tress within 11 H. c. 7. c. 80., ought to be re- 
strained, and therefore granted an injunction 
against wilful waste. («) 

And if a bill is brought by an heir at law, 
or any other person, against a jointress, where- 
by the party would avoid the the jpinture un- 
der pretence that his ancestor was only tenant 

levied a fine of them, was decreed satisfaction for the de- 
ficiency. 1 Br. P. C. 464fc ^^^7 Hooke v. Crove. 

(5) 1 Abr. Eq. 18. An action on the case brought at 
law for not making a jointure. 2 Roll. Rep. 488. 

(0 leAbr. Eq. 221, 2. Carew and Carew. 

(w) Ibid. Cook v. Winford. 
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for life, ^c. ; and he seeks for a discovery of 
deeds and wridngs, whereby he would avoid 
the title of the jointress, he shall never have 
such a discovery, unless by his bill he submits 
to confirm her title.(a;) 

So, if n jointress prays a discovery of deeds 
and writings against an heir at law, if the heir 
submits by answer to conArm the jointress's 
title, she shall have no such discovery. 

A settlement or jointure on a marriage, 
though made very unequally, and in favour of 
the wife, will not be set aside in equity, as 
that cannot put the wife in statu quo ;(»/) and 
in many cases hej: jointure is no barto further 
proTisioD, eithe" from her husband's intention 
■ or other-.vipe. As where Jby articles made on 
marrians of an infant in consideration of afiOOl; 
then paid to the husband, a suitable jointure 
^7Es to be made on her, and she was to convey 
her lands to be limited to the husband in fee j 
the jointure was settled, and' the wife a jiarty 
to the deed ; but she never conveyed her es- 
tate, nor was -she required to do so *o^ her 
husband. The husband died, and the wife 
entered upon the settled lands. Held she 
was not bound by the articles, nor by her ac- 
. ceptance of jointure i she therefore kept her 
own estate, and the jointure also.(:z) 

(x) iigh the jointure was m^de 

after 

Of) V. Ansell. 

{x) V. Moore, i see too Lannoy 

V. Lannoy, Sel. Ca. in Ch. 48. 
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And where A. covenanted that in conside- 
ration of t,200L he and all claiming under 
him, should convey to B., or pay back the 
money: a conveyance was made, and then 
B. was evicted by a jointress, who claimed 
under a settlement made by her husband as 
former owner of the estate : B. made the 
jointress his executrix, and died. Held that 
A- should pay back the money, and that the 
executrix of B. should have that, and her 
jointure also.(fl) 

But if a testator by will before marriage 
gives 8,000l. per annum to any woman he may 
marry, and afterwards by co^cil gives his wife 
the same jointure, she cannot take both.(&) 

« 

Consideration of the Statute \i Hen. 7^ SO., 
continued from Chap. VL, 

The statute of li Hen. 7. c. %0.{c) does not 
extend to lands which originally belonged to 
the wife, or which were derived from her an- 
cestors ; nor even to lands originally belong- 
ing to the husband, if such lands were gtVen 
to the wife in tail general ;(rf) the object of 
the statute being only to prevent women from 
discontinuing the lands of their husband^s to 
the prejudice of the heirs of such husbands 
to whom the same were limitcfd. 

ffl) I Vern. 224. Jason v. Jervis. ' 
(I) Osborn v. Duke of Leeds, 5 Ves* -382. 
(c) See ante, page 292. 

{S) 1 Conny. 369. Hughs V. Clubb. Or fee simple, 
Dy* 248. Dennises case. 
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Therefore, if a man be seised of lands in 
right of hi^ wife, and levy a line, taking back 
from the conusee an estate in special tail, re- 
maini^r to the heirs of the wife, and they have 
issul^lind then the husband dies, and the wife 
marryitig again, she and her second itiffiband 
levy a fiftp ; this is directly within the letter 
of the statute ; and yet not within its meaniiig, 
because it vras originally the wife's estate.(e) 
And it is said^to have been adjudged upon^he 
, same principle, that if the husband be seised 
of lands in right of his wife, and both join in 
levying a fine, and the conusee grants them 
a rent in tail, ^nd the husband dies having 
issue, and then the widow aliens rent, the 
cjisposition is not within the provision of 
the statute. (/) 

So, if lands be given in fee simple to htts- 
band and wife before marriage, and after- 
wards the husband and wife levy a fine of 
the whole to the father, who grants it to- 
them again in tail ; the husband's moiety 
only is within the statute, for the first gift 
of the father in fee simple was not within 
the act, so that the donees took moieties in 
their own right ; therefore, when the husband 
and wife joined in the fine, their several, 
shares passed to the father, the one from the 
wife, the other from her husband, so that 
upon the regrant, the wife's moiety could not 
be considered as proceeding from the hus- 

(e) Co. Litt. 366. a*. 

(/) Cro. Eliz. 2. Foster v. Pitfall- * 
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band's ancestor within the intent and mean- 
ing of the statute. (^) ' ^ - 

Where a husband seised in fee devised lands 
to his wife in tail general, remainder over to 
a stranger, and the wife having married again 
after her husband's death, and having suffered 
a recovery, the daughter of the first husband 
entered fOr the forfeiture, it was determined, 
that although the case was within the letter 
of the statute, yet it was not within the inten- 
tion of it, as the remainder was limited from 
the heirs of the husband to a stranger. (A) But 
where the husband or his ^Either, being seised 
of lands in fee, enfeoffs 5. upon condition to 
regrant the same to the husband and wife in. 
tail, which is accordingly done, this is an ea- 
tail within the meaning of the statute; that is, 
a gift to the wife by the provision of the hus- 
band or his ancestor ; though it does not seem 
to be within the letter of the att, as the ten« 
ants in tail claim under B. the feoffee, (i) 

The act does not prevent an alienation by 
the wife with the husband who made the as- 
surance.(j) Nor where the next heirs con- 
sent to the alienation, provided such consent 
appears on record-(A:) 

(g) Moor, 715. Cro. Eliz. 525. Laughter v. Hum- 
phrey. 

{h) Cro. Eliz. 2. 2 Leon. 261. 

(t) Moor, 93. 3 Rep. 50. Bron's case. 

( j) Cro; Jac. 474. 1 Ves. 337. 

(A;) 3 Rep. 58. b. An acceptance by the heif of a fine 
from the wife would perhaps be a sufficient consent on re^ 
cord. 
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Although the wife or her relations may 
advance money to the husband or his friends 
in consideration of the lands settled on her 
in jointure, that circumstance will not except 
the case out of the act, but ihe whole trans- 
action will be considered as relating merely 
to the marriage, and the lands settled upon 
the wife, a provision by the husband or his 
friends for the wife within the letter and 
meaning of the statute. 

Accordingly where A. being seised in fee, 
of lands, covenanted with B., in consideration 
of 800Z. paid by B., and of a marriage between 
C. the son of A., and D. the daughter of B., 
to conviey the4ands to the use of C. and D., 
and the heirs of the body of D, and to his 
right heirs ; the marriage took effect, the 
lands were settled, and there was issue of 
the marriage, when C. made a feoffment of 
the lands, and levied a fine wiih the wife 
to the feoffee : one of the questions was, 
whether this settlemerjt on the wife being 
made in consideration of money paid by the 
wife's father, as well as of the marriage, was 
within the statute ? and it was resolved in the 
affirmative, (i) 

By the same reasoning, if the estate belong; 
to the wife's father or relations, payment of 
money by the husband or his friends, in con- 
sideration of the marriage, will not make him 
or them purchasers within the meaning of the 

(0 Cro. Jac. 474. Cirkman v. Thompson, Dy 146. 
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statute ;(w) for the estate moving from the 
wife's father or relations, is not within the 
words or intentions of the act, which was xihief- 
\y made for the benefit of the husband's heirs, 
who before the passing of it were frequently 
disinherited by the discontinuance of the wid- 
ow ; and, with respect to the money paid by 
the husband or his friends, it is not considered 
in the nature of a purchase o1[*,the specific es- 
tate, but advanced in consequence, and as a 
part of the marriage contract. 

If however the transaction be between a 
stranger, the wife's friends, and the husband, 
and the stranger, in consideration of a sum 
of money paid by the husbiind«and the friends 
of the wife, convey lands to the wife in joiur 
ture, this would l^e considered a purchase of 
the husband, within the letter and meaning of 
the statute.(/2) And it is said, that if husband 
and wife joio in selling her estate, and purchase 
other lands with the money, which lands are 
settled on both, this is a jointure within the 
act ; because the money was a chattel vest- 
ed in the husband, which he might have dis- 
posed of as he pleased ; so that when he 
invested it in the purchase of other lands, and 
settled them upon himself and wife, the law 
will consider such purchase and settlement as 
a jointure on the wife, within the meaning of 
the statute.(o) 

(m) Cro; Jac. 624. Kynaston v. Lloyd, Cro. Car. 244. 
(n) Moor, 250. 
(o) Palm. 217. 
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It i^eems that the lands, in order to be of 
the purchase of the husband within the act, 
must be for a valuable consideration, a con- 
sideration merfely good and meritorious^ not 
being sufficient ; accordingly, where A., in 
consideration of the good service done by B., 
his domestic male servant, and in contempla- 
tion of a marriage between B. and C. the 
cousin of A,, enfeoffed- B. and C. of lands in 
tail ; upon a question whether this was a join- 
ture on the wife " ex provisione viri" within 
the statute, the determination was in the iieg* 
ative, because the consideration of sei-vice was 
hot such a valuable consideration as the act 
required (/?) But where husband and wife 
were joint copyholders in fee, and the former 
purchased of the lord of the manor the free- 
hold and inheritance of the lands, which 
Were limited to the husband and wifq In tail, 
the husband died leaving issue, and the wife 
entered and sufFeifed a recovery; this was 
held a forfeiture within the statute, for the 
copyhold tenure was extinguished by the pur- 
chase and acceptance of the new estate:(^) 

Feme tenant in tail ex provisione virl ac- 
cepts a fine sur cognizance de droit come ceo, 
^c. and thereby grants and renders the land 

(/>) Cro. Jac. Its. Ward v. Walthew, Noy. 122. 
and the act does not extend to a gift by a stranger. 

(q) Cro.Eliz. 24. Copyholds arefliot within the sta; 
tutc. 
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for 1000 years ; this is an alienation vnthin 
the statute, though no discontinuance ; for if 
a different construction were made, the act 
would be of little effect, (r) But a lease for 
twenty- one years granted by a woman tenant 
in tail ex provision e viri is no forfeiture, and 
can only be avoided by the issue in tail ; al- 
though such a lease as is not warranted hy 

8S H. 8. C, 88. 

Therefore if such issue levy a fine during 
the widow's life, the lease will be binding up- 
on the issue in tail arid bis coniisee, and idso 
those in reversion, during the continuanoe of 
the estate tail ; and thou^ the issue Ui tail 
had been entitled to the reversion in fee ex* 
pectant upon the estate tail, which reversion 
would have pa^tsed to his conusee, yet while 
there was issue in existence who could iniie** 
rit under the entail, the lease could not be 
impeached. But if there should be a fiulure 
of persons capable of inhtfritiE^ under the en- 
tail, during the term, the conusee of the issue 
might avoid so much of it as remaioed unex- 
pired-, for then the reversion is let in/ which 
he claims paramount the lease and the inter- 
est of the les«)r.(5) 

If the widow demise such lands for the life 
of the lessee, or for three lives, m a manner 
not warranted by the staitote of Hen, 8. Aese 
would be alienations viritbin the statute of 0. 

(r) 3 Rep. 51. b 
(t) Cro. Jac. 688. 
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y. and the issue might enter immediately : 
such leases by tenant for life, or in tail, being 
discontinuances without the addition of war- 
ranty.(f) 

Although the words of the statute appear 
to extend only to recoveries suffered by the 
wife alone, or jointly with a second husband j 
yet, if they come in as vouchees, it is within 
the intention of the act, and therefore a for- 
feiture.(w) 

The. statute according to its letter^ avoids 
to all intents and purposes covinous recove- 
ries, warranties, ^e. ; yet the conclusion of 
law has t)een different in analogy to similar 
cases upon other statutes ;(x) so that discon- 
tinuances, ^c. by widows alone, or by them 
and their aftertaken husbands, are not void 
immediately, but must be made so by the en- 
try of the persons to whom the interest, title, 
or inheritance, would belong, if the feme dis- 
C0ntinuors were then dead.(t/) With respect 
to all Other pereons, and particularly the par* 
ties to the discontinuances, ^c, such discon- 
tinuances, ^c, are good and binding;. If there- 
fore the issue in tail levy a fine having right to 
the entail only, neither he, his issue, nor con- 
usee, can enter upon the lands discontinued ; 
the two former because they are bound by 

(0 3 Rep. 50. b, 
(m) Moor, 715. 
(a?) 3 Rep. 60. b. 
(y) 3 Rep. 59. b. 
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the fine ; thp latter, because the fine operat- 
ing merely by estoppel, he has no title to the 
lands, and could not enter if the woman were 
dead.(z) But if the issue be seised of the re- 
version or remainder in fee at the time of the 
fine levied, altliough the issiie are concluded 
by such fine, yet the conusee may enter in 
respect of reversion or remainder which pas- 
sed to him by the fine ; as he is the only per- 
son who would be entitled to the estate on 
the de^th of the diacontinuor : and note the 
different period allowed to entries under this 
statute to defeat the discontinuances of wid-» 
ows made of their husband's lands, fvhen the. 
issue in tail has disabled himself by fine, and 
to entries made under the statute de bonis to 
avoid the leases of tenants in tail when his 
issue has barred himself by fine. 

Feme tenant in tail of the provision of her 
husband, suffers a recovery, and llien the issue 
in tail releases to the recoveror ; the issue of 
the releasor may enter under the statute ; for 
immediately upon the recovery suffered, a 
right of entry becahie vested in the issue, 9nd 
by a mere deed of release, the first issue in 
tail cannot bar . his descendants of such a 
right, (fl) 

., Sir Kdward Coke says, he conceives, that 
}{ a man m^ake a feoffment in fee to the use 

(r) Cro. Jac. 1 75. 
^ ifl) Dpct. and Stud, lib, 1. c. 31. 3 Rrp. 71. a, 
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of himself and wife in tail, remainder to the 
use of the husband in fee, and has issue a 
daughter, and dies leaving his wife enseiht of 
a son, whereby the reversion in fee descends 
to the daughter; if the wife and daughter 
join in levying, a fine, or suffering a recovery 
before the birth of the son, or if the widow 
alone levy a fine or suffer a recovery, and the 
daughter neglects to enter, or by some other 
means disables herself from taking the benefit 
of the act, yet the son may enter under the 
provisions of the statute ; because the daugh- 
ter does not claim the lands by purchase . in 
nature of a perquisite, but per formam doni 
quasi by descent ; and by the express words 
of the statute, the persons to whom the lands 
belong after the decease of the woman, shall 
enter into the tenements, and enjoy and pos- 
sess them according to such title and interest 
^s they shall have if such w^oman had been 
dead, and no discontinuance, warranty, or re- 
covery made, (ft) 

It remains only to observe, that the princi- 
ple which induces courts of equity to direct 
marriage settlements to be framed in such 
manner as will best answer the intention of 
the parties and the purposes of the marriage 
contract (notwithstanding the articles entered 
into prior to the marriage, if pursued literal- 
ly, would not have that effect) does not ap- 
ply to limitations of the husband-s lands in 

(fc) s Rop. e>u b. 
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jointure to the wife in tail, by articles in con- 
templation of a subsequent settlement : thus 
tf artides are made before marria^ ivitb a 
view to a future settlement, liroi ting real es^ 
tate to the parents for their lives, and during 
the life of the survivor, remainder to the 
heirs of their or either of their bodies, the 
limitation to such heirs will be considered 
words of purchase, and a settlement directed 
accordingly, viz. after the life estates to the 
parents, to their fii*st and other sons in tail : 
for if an estate tail were given by the settle- 
ment to the husband and wife, or to either of 
them, as directed by the articles, the father 
alone during the marriage, or the settling pa- 
rent alone, after the death of the other, might 
bar the issue and defeat a principal part of 
the settlement — the intended provision for 
the children of the marriage. — But it has been 
determined, that if neither the father alone, 
nor the surviving parent alone, can defeat 
the settlement when made pursuant to the 
articles giving the intail, equity will not in^ 
terfere and direct a strict settlement, merely 
because both parents may be entitled to bar 
their issue by fine or recovery ; for such power 
might be left in both for prudent purposes, 
and is not inconsistent with the probable in-r 
tention of the settlement : so that if land ex 
provisione viri were agreed by. marriage arti- 
cles to be settled on the husband and wife for 
then* lives, remainder to the heirs of th^ bo- 
dy of the wife by him, the court will notin^ 
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terpose and make a different settlement ; be- 
causi^ the husband alone cannot by any act de- 
stroy the entail in the wife during the cover- 
ture ; and she* cannot do so alone after his 
death, being restrained by the statute of Hen. 

{t) 1 P Williams, 1 23. 2 Ves. 358.. 
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